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Supreme Court of Appeals of Virginia 
I AT RICIIAfOND. 
Record No. 1769 
DENARD SPADY, Plaintiff, 
versus 
FARMERS AND MER.CHANTS TRUST BANK, 
Defendant. 
To the Honorable Judges of said Court: 
Your petitioner, Denard Spady, respectfully ·represents 
that he is aggrieved by a judgment of the Circuit Court for 
Northampton county, rendered against him on the 22nd day of 
Novmnber, 1935, in a certain proceeding wherein he·was plain-· 
tiff and the Farmers and Merchants Trust Bank, a corpora-
tion created and organized under the laws of this State, was 
defendant. A transcript of the record accompanies this pe-
tition, from which it will be seen that the nature of the pro-
ceeding, the facts and circumstances out of which it arose, 
and the chief incidents of the trial were as follows: · 
I 
In January, 1932, there was organized and doing business 
in Northampton County a. banking institution known as the 
Townsend Banking· Company, Incorporated, hereinafter re-
ferred to as the Townsend Bank~ This bank was itself the 
result of the merger of another bank of the same name and a 
bank known as the Cheriton Bank. At that time the Com.;. 
missioner of Insurance and Banking had ascertained that 
there had been a depreciation in its assets, and, in order to 
protect its depositors, had requested this petitioner and cer-
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tain other patties, all of whom were directors of the bank, 
to execute the following paper: 
. "MEMORANDUM of terms of an agreement entered into 
this the 8th day of January, 1932, between R. ~ulton Powe.ll, 
\V. B. Bull, 0. I.~. Rooks, S. 1{. Bull, Denard Spady, A. F. · 
Fitchett, D. I{. Long, ,J. W. Parsons, E. V. Downes, Roland 
Belote, George L. 'l1ankard, II. D. vVa.rren, Frank Parsons, 
Jr., C. C. Dunton and C. E. Jones, parties of the first part 
and Townsend Banking Company, Incorporated, party of 
the second part. • 
"WITNESSETH, that, whereas, by reason of the depre-
ciation in the value of certain assets of said party of the 
second part and in consideration of the desire of said parties 
of the first part, being officers and directors of said party 
of the second part, to guarantee _its safety and solvency and 
in consideration also of the sum of Ten ($10.00) Dollars, 
the receipt of which is hereby acknowledged, the said parties 
of the first part have made and delivered to the said party 
of the second part their several notes, the amounts of which 
and the condition and stipulations of which are hereinafter set 
out. 
· "The said parties of the first part have severally given 
their several notes as follows: · 
"R. Fulton Pow-ell, $10,500.00; W. B. Bull, $3,000.00; 0. L. 
Rooks, $3,000.00; S. R. Bull, $3,000.00; Denard Snady, $3,-
000.00; A: F. Fitchett, $3,000.00; Roland Belote, $1,250.00; 
George L. Tankard, $1,250.00; I-I. D. Warren, $5,000.00; Frank 
• Parsons, Jr., $2,000.00; C. C. Dunton, $1,500.00, and C. E. 
Jones, $1,500.00. . 
'' T.he said parties of the first part hereby waive the notice 
provided in section 4149 (52) of the Code of Virginia. 
''The aforesaid notes are hereby given, granted and de-
livered for the following purposes, that is to say: the Com-
misstoner of Insurance and Banking of Virginia has ascer-
tained a depreciation in the value of the assets of the said 
party of the second part of Forty-Five Thousand ($45,000.00) 
Dollars, more or less, and said notes are to ere ate a reserve 
of which any loss or damage to the assets of the said party 
of the second part may be reimbursed or made good during a 
period of Three (3) Years, and none of said notes shalfbe 
surrendered or cancelled, nor shall the makers thereof be 
r.elieved of their liabilities thereunder, unless and until the 
whole of said depreciation is made good or eliminated. It is 
distinctly understood that any appreciation in the assets 
herein guaranteed shall not be pltO ratable to the guarantors 
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herein, unless the amount is sufficient to cover the total obli-
gation. 
''The said party of the second part agrees. to the above 
and· accepts the same as evidence of its assent, and has 
caused this agreement to be executed by its duly authorized 
officers. 
''Witness the following signatures and seals and the sig-
nature of the Townsend Banking Company, Incorporated, as 
-executed by its duly authorized officers. 
Attest: 
R. FULTON POWELL, (Seal) 
W. B. BULL, (Seal) 
0. L. ROOKS, (Seal) 
S. R. BULL, (Seal) 
DENARD SPADY, (Seal) 
A. T. FITCHETT, (Seal) 
D. K. LONG, (Seal) 
J. W. PARSONS, (Seal) 
E. V. DOWNES, (Seal) 
ROLAND BELOTE, ·(Seal) 
GEO. L. TANIU.RD, (Seal) 
H. D. WARREN, (Seal) 
FRANK PARSONS, (Seal) 
C. C. DUNTON & (Seal). 
C. E. JONES, (Seal) 
TOWNSEND BANKING COMPANY, 
INCORPORATELD, 
W. W. DIXON, 
President. 
D. l{. LONG, Secretary." 
(SeeM. R., p. 47.) 
Pursuant to this paper, and as a part thereof, the said 
several subscribers, on January 11, 1932, executed the notes 
mentioned therein ; and thereupon the paper and the notes 
were delivered to the Commissioner, who took them to Rich-
mond, and continued to hold them until some time in Feb-
ruary, 1933, as will hereinafter appear. Neither the paper nor 
the notes were ever considered, or treated, either by the ·hank 
or the signers, as assets of the bank. (See M. R., pp. 97, 98, 
151.) 
In December, 1932, a merger was resolved upon between 
the Townsend Bank, the Cheriton Banking Company, Incor-
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porated, a banking institution then doing business at Cheri-
ton, in the same county, hereinafter referred to as the Cheri-
ton Bank, and the Farmers and Merchants Trust Bank, an in-
stitution then doing business in Cape Charles City. The mer-
ger agreement was entered into by the boards of directors 
of the respective banks on December 23, 1932, 'vas approved 
by their stockholders respectively on January 10, 1933, and 
was submitted to the State Corporation Commission on Jan-
uary 13, 1933. The Cor;nmission on the same day issued 
its certificate that the applicants were entitled to the merger. 
The result was that the three banks were merged into a third 
bank, the defendant in this proceeding, and the defendant-in-
,error here. ( S'ee M. R., pp. 52-76; 277-280.) By the express 
terms of the merger agreement, the consolidated bank be-
~.c~~e J the owner of all the assets of the constituent banks 
and at the same time liable for all of their respective debts. 
It was therein provided, among other things, that while a 
certain amount of stock in the consolidated bank should be 
issued to the stockholders of the Farmers and Merchants 
Bank on account of their stock holdings, none should be issued 
to the stockholders of the Townsend Bank or of the Cheriton 
Bank, but that, after there had been collected out of their 
respective assets a sum equal to their respective liabilities, 
the balance should be turned back to them. (See M. R., pp. 
58, 59, 60. r As already stated, the above notes executed 
by your petitioner and the other directors of the Townsend 
Bank, had never been regarded as part of its assets. The 
Commissioner of Insurance and Banking, in whose possession 
they had remained since January~ 1932, turned them over, 
in February, 1933, to the defendant. (M:. R., p. 215.) This 
institution, after a period of more than two and one-half years, 
instructed the attorney named in the notes to confess judg-
ment on the same in its favor against their . several makers. 
This was done, but the Clerk, before whom it was done, was 
not shown, and had no knowledge of, the agreement under 
which and pursuant to ·which the notes had been executed 
and delivered. (SeeM. R., pp. 45, 46, 47.) 
At the September, 1935, term of the. Court, your petitioner 
instituted this proceeding, pursuant to section 6130a of the 
Code, for the purpose of having the judgment so confessed 
against him set aside. There was a trial of the case at that 
term, resulting in a ht~ng jury. At the November term the 
case was again tried, with the result tl1at the jury, acting under 
compelling instructions of the Court, brought in a verdict 
against your petitioner. (SeeM. R., pp. 1-10.) 
It was the contention of your petitioner that· the statutes 
of the State. did not contemplate that a judgment should be 
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confessed by power of attorney before the Clerk upon such 
notes 'vhich were confessedly part of a collateral agreement 
such as that which was executed by your petitioner and his 
other co-directors on January 8, 1932. It was also his con-
tention that the notes had never been the property of the 
Townsend Bank, but had been given to that bank, as trustee 
merely, solely for the benefit of its depositors, and that ac-
cordingly no title to the same had ever passed to the defend-
ant. In confirmation of this your petitioner not only urged 
the plain language of the agreement of January 11, 1932, the 
merger agreement, and the conduct of the parties, but the 
significant fact. that, in December, 1932, all but two of the 
signers of said notes had, in contemplation of the proposed 
merger, executed a paper reiterating that they were to be 
held for the purpose for which they had been given originally 
and for no other. This paper was as follows: 
"THIS MEl\IORANDUM OF AGREEMENT entered into 
this day of December, 1932, by and among R. Fulton 
Powell, W. B. Bull, S. R·. Bull, Denard Spady, A. F. Fitchett, 
D. J{. Long, J. W. Parsons, E. V. Downes, Roland Belote, 
George L. Tankard, H. D. Warren, Frank Parsons, Jr., C. C. 
Dunton, C. E. Jones and , Administra-
tl"ix of the Estate of 0. L. Rooks, deceased, parties of the 
first part, and The Townsend Banking Company, Incorpo-
rated, or its assigns, party of the second part : 
"WITNESSETH: That· for and in consideration of the 
terms of that certain agreement entered into on the 8th day 
of January, 1932, by and between the parties hereto, except 
0. L. Rooks, who is now deceased; and for the further con-
sideration of ONE DOLLAR ($1.00) cash in hand paid by 
each of the parties to the other, receipt whereof is hereby 
acknowledged, the said parti_es of the first part hereby recog-
nize all the terms and conditions contained in a certain joint. 
agreement proposed to be entered into by Farmers & Mer-
chants Trust Bank, The Townsend Banking Company, In-. 
corpora ted, and The. Cher~ton Banking Company, Incorpo-
rated; whereby the three sa~d banks are to be merged or con-
solidated into one bank, and each of us hereby gives his con-: 
sent to the full and complete a.gr·eem.ent of merger and agree 
that said merger shaH in no wise change, limit or curtail 
the obligation entered into by ~ach of us for the purpose 
of guaranteeing the assets of t4e Townsend Banking Com-
pany, Incorporated, but that said obligation. shall remain 
a ·.gu_arantee forr the~purpose already given .to the same extent 
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as if the agreement had been made with the merged or con-
solidated corporation.. . 
"WITNESS the following signatures and seals this the 
day of December, 1932. 
Attest: 
H. D. WARR.EN, (Seal) 
FRANI{ PARSONS, JR., (Seal) 
GEO. L. TANI{ARD, (Seal) 
D. SPADY, (Seal) 
C. E. ,JONES, (Seal) · 
E. ,V. DOWNES, (Seal) 
ROLAND BEDOTE, (Seal) 
C. C. DUNTON, (Seal) 
D. 1{. LONG, (Seal) 
S. R. BULL, . (Seal) 
his mark (D. K. Long, witness) 
J. W. PARSONS, (Seal) 
W. B. BULL, (Seal) 
FA:t-rNIE S. ROOKS, (Seal) 
Administratrix of the Estate of 0. L. Rooks, 
Deceased. . 
THE TOWNSEND BANKING COM-
PANY, INCORPORATED. 
By W. W. ·DIXON, 
President. 
D. K. LONG, 
Secretary. '' 
(See M. R., pp. 50, 51.) 
It was further the contention of your petitioner that, even 
if the notes had become the property of the defendant, they 
had become such simply to protect it in the event the assets 
of the Townsend Bank were not equal to its liabilities at the 
time of the merger, and that there was ample evidence that 
its assets were then equal to its liabilities. That this was .. 
true necessarily followed, as plaintiff contended, from the 
fact that, as we have seen, the merger agreement expressly 
provided that no stock in the defendant was to be issued 
to the stockholders of the Townsend Bank, but that the oalance 
of its sm·plus assets over its Iiabilities· was to be turned back 
to them. (S'ee M. R., pp. 56', 57.) The defendant oppos·ed 
each and all or these contentions, and its defen.gel in a:li pa.r=-
ticulars,. was sustained 'by the Court .. 
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It further appeared during the trial that, in direct con-
flict with the merger agreement, by which the defendant had 
become liable to pay all the liabilities of the Townsend Bank, 
and without any direction or authorization from the Board 
of Directors or the stockholders of the bank so to do (which 
direction or authorization would have been absolutely void 
and ineffectual), the president and cashier of the latter had 
purported to execute to the consolidated bank a note in the 
sum of $108,599.13, and had also purported to secure the 
same by the notes of your petitioner and his other co-directors 
as collateral; these notes being at the time, as already stated, 
in the possession of the Commissioner of Insurance and Bank-
ing. This note of $108,599.13 was to make up what (as the 
defendant claimed) was the difference between the assets of 
the Townsend Bank which were absolutely good and those as 
to which there was some question, and purported on its face 
to be collateralled by the latter notes as well as by the notes 
executed by your petitioner and his co-directors for the pur-
pose of protecting the depositors of the Townsend Bank; 
and the defendant claimed title to all these notes, not only 
on the ground that they were a part of the assets of the 
Townsend Bank, and had passed to it under the merger agree-
ment, but also on the ground that it had acquired title to them 
by virtue of the assignment of the same as collateral for the 
above mentioned note of $108,599.13. It plainly appears that 
this note had been executed in direct conflict with the merger 
agreement, and without any authority whatever, and that 
is conveyed no title to the notes in question to the defend-
ant. (SeeM. R., pp. 158, 195, 247.) 
During the trial your petitioner took various exceptions to 
the rulings and conduct of the Court; to its giving certain 
instructions for the defendant ; and to its refusal to give cer-
tain instructions requested by him. And, after the verdict 
had been rendered, your petitioner excepted to the refusal of 
the Court to set the same aside, not only because it was con-
trary to the law and the evidence, but because of the erroneous 
rulings of the Court during the trial. We shall now discuss 
the various errors comm~tt.ed by the Court under the follow-
ing assignments : 
I. 
The verdict was contrary to the law and the evidence. 
1. It is submitted that sections 6130 and 6130a of the Code 
do not contemplate that a judgment may be confessed by 
,power of attorney before a Clerk upon any such instrument 
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as the notes in question. These notes, and the agreements 
of January 8, 1932, and December · , 1932, really consti-
tuted a bond with collateral condition to enforce a several 
liability; and they presented intricate and involved facts which 
necessarily had to be passed upon before judgment could be 
rendered. That is to say, they evidenced unliquidated, and 
not liquidated demands. At common law such demands did 
not authorize a confession of judg·ment by power of attorney. 
Our statute, Code, section 6130a, embodies tlie common law 
rule and is plain upon this point. ''Any person being in-
debted to another person", is its language. That is to say, 
the claim against the defendant tnust be a debt owed by him. 
These notes were not debts, for their makers were only to 
become liable in the _event that certain things should happen. 
In R. C. L., Vol. 15, page 653, at section 99, the law upon 
this question is stated as follows: 
"99. Certainty as to .A.n~ount.-The designation of the 
amount of the debt is a vital part of a valid confession of 
judgment. It must be set forth explicitly and not be left 
to inference, and a failure to comply with this rule may con-
stitute a fatal defect. At common law, a confession of judg-
ment by means of a warrant of attorney could only be made 
in cases in which the amount for which the judgment was 
to be confessed 'vas so specified that it could readily be de-
termined by mere inspection or computation, and did not re-
quire judicial inquiry for its ascertainment. For example, an 
unrestricted power by warrant of attorney contained in a 
lease to confess a judgment for an uncertain and unliquidated 
amount of money paid out for water rates, gas bills and for 
cleaning demised premises and keeping them in a healthful 
condition could not lawfully be either given or exereised. 
The equities must first be adjusted before judgment can be 
entered on an instrument making the liability depend on con-
tingencies and equities between the parties. Where a statute 
gives to the clerk of court authority to enter judgments .by 
confession, he cannot be invested with power to ascertain 
from evidence dehors the instruments filed the amounts for 
which judgments are to be entered." 
There is a recent V..T est Virginia case, decided in 1919, re-
ported in 100 S. E., at page 733, and in 7 A. L. R., at page 
730, in which the Court held that a paper purporting to con-
fer authority to confess judgment for an amount that might 
be found to be due in the future was invalid because of the 
uncertainty and indefiniteness of the amount for which the 
confession of judgment was attempted to be authorized. The 
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case arose out of a contract by which the defendant became 
the agent of a corporation for the sale of its automobiles in 
certain designated territory. The defendant had deposited 
$1,000.00 with his principal to be held by it as security for 
the pa~ent of any amount which he might thereafter owe 
it under the contract. This was to be refunded to him by 
c.rediting him on any automobile sold at the rate of $100.00 
for each automobile. The contract further provided that in 
case of the failure of the defendant to remit the invoice 
of the automobiles shipped to him at the time specified, he, 
the defendant, authorized any attorney of a court of record 
selected by the plaintiff to confess judgment against him in 
any court of law of competent jurisdiction for the amount 
of any unpaid balance due by him. It was sought to confess 
judgment against the defendant under this contract. The 
likeness between it and the agreements qualifying the right 
to recover on the notes given by the plaintiff and his asso-
ciates is apparent at a glance. The trial court refused to 
a1lo\v judgment to be confessed on any such contract, and this 
ruling was approved by the Court of Appeals of the State. 
To this case, in 7 A .. L. R., at page 735, is appended a note, 
which collates the authorities on this question. From this it 
"'ill be seen that tl1e courts have generally held that at com-
mon law, and under statutes like our own, the amount for 
which a judgment may be confessed by power of attorney must 
be a liquidated, ascertained and definite sum. 
In the case of Little v. Dyer, 27 N. E. (Ill.) 905, the con-
struction of a statute authorizing· a confession of judgment 
'vas involved. The only difference between that statute and 
the Virginia statute was that the former used the word "in-
debted", while the latter uses the word "debt". The mean-
ing of the two statutes is, therefore, identical. The syllabus 
of the Court's opinion is as follows: . 
"lJnder Rev. St., Ill., c. 110, sec. 66, which provides that 
any person may confess judgment without process for a debt 
bona fide due, a confession of judgment entered by attorney 
for rent due 11nder a lease containing authority for any at-
torney to confess judgment for the tenant 'for any rent 
which may be due by the terms of this lease', is void where 
the lease provides that all sums paid by the landlord for 
water or gas or for cleaning the demised premi~es shall be 
'so much additional rent', sirice power cannot be given to 
confess judgment on an unliquidated claim." 
It is submitted that the foregoing authorities compel a 
reversal of the judgment· of the Circuit Court. 
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2. As we have seen, the notes in question were never treated 
by the Townsend Bank as a part of its assets. This is not 
at all remarkable, for by tl1e very terms of the agreement of 
January 11, 1932, it was not contemplated that they should· 
become a part of that bank's assets. They were to be held 
for the benefit of its present and future depositors. Those 
depositors were the sole beneficiaries of these notes and, by 
no possibility, could they, without the consent of the bene-
ficiaries as well as that of the makers, become the property, 
of, or a security for, anyone else. They were not mentioned, 
or referred to in any way, in the merger agreement between 
the three banks. On the contrary, as we have seen, their 
makers had, in December, 1932, in contemplation of the mer-
ger, reiterated that they were to remain for the purpose for 
which they had been given. Did they, notwithstanding all this, 
become the property of the new bank, simply because it had 
agreed to assume tl_le liabilities of the Townsend Bank! 
In the merger agreement, none of. the banks made any rep-
resentation whatever as to the value of its assets. It was 
unquestionably assumed by all of them that the assets of each 
bank would pay its liabilities; because it was stipulated in the 
agreement that the assets of the Townsend Bank and the 
Cheriton Bank, respectively, should be divided into two 
classe.s, known as A and B, respectively; that the B assets 
should be held in trust by the consolidated bank for the pur-
pose of making up any losses sustained in the A assets ; and 
that the surplus arising frwm the B assets should be turned 
over to the stockholders of the respective banks. No de-
ficiency, therefore, in the assets of the two banks, so far 
as their creditors were concerned, was contemplated, and, 
accordingly, there was no undertaking by either of them to 
make good any such deficiency. Nor was there any pro-
vision for the repayment by either of them of any amount 
which the consolidated bank might be compelled to pay in 
excess of the amount realized from their assets by the con-
solidated bank. On the contrary, the Farmers and Merchants 
Bank, the third of the three constituent banks, was per-
fectly willing that the consolidated bank should assume the 
respective liabilities of the two banks in exchange for their 
assets and their good will. No bond of ~ndemnity covering 
any possible deficiency in the assets of either bank was men-
tioned in or contemplated by the merger agreement. · All 
this being frue, the only theory upon which (aside from the 
execution of the note for $108,599.13) the consolidated bank 
could be considered entitled to the notes in question would 
b.e to hold that these notes were assets of the Townsend 
Bank. But, clearly, they were not a part of its assets. They 
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were exactly what the agreement of January 8~ 1932, said 
that they were-a reserve fund-neither created by nor be-
longing to the bank-to be applied, in the event, and only in 
the event, of the inability of the bank to pay its depositors, 
for the benefit of the latter-and not for the benefit of the 
banks generally. They were not to be applied for the benefit of 
the. bank's stqckholders, and certainly not for the benefit o~ any 
other bank or individual who might see fit .to purchase the 
bank's assets. In the case of such a purchase, the purchaser 
would simply pay what it might consider the assets to be 
worth. And it was just because they were not, and were 
not regarded, as assets of the bank that they did not figure 
in those assets. This is not to say, of course, that, in the 
event of insolvency, a receiver of the bank could not have 
recovered on these notes for the benefit of its depositors. As 
they were a trust fund for that purpose, then, if the bank 
had gone into liquidation, its receiver would have been en-
titled to collect them. This, however, did not make them a.n 
asset of the bank. Had they been an asset of the bank, the 
Commissioner of Insurance would have had no right to their 
possession. Nor would he have had the right to return them 
to the makers at any time; and yet the agreement expressly 
provided that they should be returned if the depreciation 
on account of which they were given should be wiped out. 
The situation was precisely like that in the case of Rhodes 
v. lV alton, 163 Va. 360, where a letter of the same Commis-
sioner of Insurance and Banking discloses the purpose o.f a 
simill:\r agreement. The r·eal parties in interest, so far as the 
notes in question 'vere conoorned, were the depositors of the 
bank. It made no difference at all to whom the notes were 
made payable. As was said by the Court in White v. 0 ommon-
~wealth, 158 Va. 7 49, they might have been made payable, 
either to the Commonwealth of Virginia, or to John Smith, 
or to anyone else; the beneficiaries were the real parties in 
interest. It would certainly seem, therefor, that, by no pos-
sibility, did these notes pass .to the consolidated bank by virtue 
of the merger agreement. 
It would have been possible, of course, for the merger agree-
ment to have provided, in behalf of the consolidated bank, 
that the Townsend Bank should in some way protect the con-
solidated bank against any deficiency in its assets. An in-
demnifying bond for this purpose might .have been required 
from its directors, or its stockholders, or both. It was also 
possible to have transferred to the consolidated bank an in-
terest in these notes. This could have been done by having 
the makers of the notes, by and with the consent of the bene-
ficiaries previously given, · enter into an agreement with the 
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three banks to the effect that, if there should be a deficiency 
in the assets of the Townsend Bank, the consolidated bank 
should be subrogated to the rights of those depositors as 
against the notes. This would have been what is known as a 
conventional subrogation. But neither this, nor anything like 
~t, was done. The makers of the notes entered into no agree-
ment with an.y of the banks. On the contrary, as 've have 
seen~ while the merger was in course of consummation, a 
large majority of these makers reaffirmed the purpose for 
which they had been given, viz.: to protect the deposito'rs of 
the Townsend Ban.k. This was the sole purpose of the agree-
ment, already alluded to, entered into between the Townsend 
Bank and these makers in December, 1932, 'vhile the merger 
proceedings were pending. This paper confers no rights 
whatever on the consolidated bank, but simply repeats that, 
notwithstanding the consolidation (to which, it adds, all the 
.signers have given their consent), the notes rShall not be in 
any way affected by it, b'ttt shall remain to be 'ltsed for the 
purpose for which they were originally given. (See }'[. R., 
p. 50.) That is to say, the makers of these notes insisted that, 
notwithstanding the consolidation, the notes should still re-
main as a trust fund for the benefit of their own depositors, 
in the event the consolidated bank should meet with disaster. 
Let us suppose that, in 1\{arch, 193.3, the consolidated bank 
had been closed and forced to liquidate, a.s then happened 
to so many banks in the country; that, at that time, the 
liability of the Townsend Bank to its depositors had not been 
materially changed; and that the assets of the consolidated 
bank had proved to be insufficient to pay all of its liabilities; 
then this new paper, executed in December, 1932, wa.s to be 
a solemn notification that, in the event this should happen, 
the notes of these makers were to be held for the protection 
of the depositors of the Townsend Bank as they were at the 
time of the merger, and not for the benefit of any other de-
positors, or any other creditors, of the consolidated bank. By 
no possibility can there be extracted from this paper any 
provision for the .protection of the consolidated bank in the 
event there should be a deficiency in the assets of the Town-
send Bank. And, as we have already seen, no such provision 
was within the contemplation of the parties, for it was con-
fidently assumed by them all, when the merger agreement 
was prepared, that. the assets of each bank would be ample 
to take care of its liabilities. 
A witness, Dixon, was allowed to testify, over the objection 
of the plaintiff (M. R., pp. 190, 191, 192), that the merger 
of the three banks could not have been effected unless the 
notes of· plaintiff and his co-directors had been turned over 
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to the defendant. He stated that this was made plain to 
the signers of the notes, or some of them, including pe-
titioner, at a meeting held about January 10, 1933. The 
makers of the notes had, he said, previously requested that 
their notes should be returned to them; and he had endeavored 
unsuccessfully to have this done, and had, on J anua.ry 10, 
reported his lack of success to his associates. Let us sup-
pose that this is all true; yet how does it affect the situation? 
The merger agreement, entered into, as we have seen, on 
December 23, 1932, was approved by the stockholders of 
each bank or through the directors of the banks, Jan nary 10, 
1933, the same day in which Dixon reported his lack of suc-
cess to petitiop.er and his associates. (See M. R., p. 278.) 
In this agreement the three constituent ba1~ks embodied the 
terms upon which they were willing to unite. No collateral 
agremnent was 'made by the11'1!, or any of them, with the makers 
of these notes. \Ve, therefore, look to this agreement, and 
to it alone, for the mutual obligations assumed . hy the con-. 
stituent banks. we also look to it, and to it alone, for an 
the rights and powers which were devolved upon the con-
solidated bank. How can it be contended that, wholly out-
side of it, and in spite of it, that bank became the owner 
of these notes 1 Not only so, but assuming that the infor-
mation claimed to have been given the plaintiff and his 
associates by Dixon on January 10, 1933, was actually given, 
it affirmatively appears that neither the boards of directors, 
nor the stockholders, of the constituent banks, who alone 
were competent to deal with such a 1natter, ever took any 
action in regard to it. On the contrary, the record dis-
closes that this demand, if it was ever made, actually came 
from parties who were in no way authorized to make it. 
It came, so the witness said, from a ~Ir. Edmond Smith (at 
that time in the office of the Commissioner of Insurance and 
Banking), and a certain committee. This committee, c.on-
sisting of two members from eaqh bank, had been .appointed, 
pursuant to the merger agreement, solely for the purpose of 
selecting, classifying and appraising the assets of the re-
spective banks. (See l\L R., p. 64.) It had no other authority 
whatever. It certainly had no authority to add to or in any 
way change the merger agreement, or to make any collateral 
demand upon anyone who 'vas not a party to that agre,e-
ment. Such a demand, if made, was an act of pure officious-
ness, !lnd any com:glianoo with it, if there were any such 
compliance, was wholly nugatory. Whatever title the de-
fendant in this case may have to the note of the plaintiff 
is necessarily derived from the merger agreement. If, by 
that agreement, it acquired title to the note, then ·it· had a 
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right, if all the conditions precedent thereto had been com-
plied with, to obtain judgn1ent on it. But, if by that agree-
ment, it acquired no title to the note, that is the end of the 
case, and the reversal of the Circuit Court must necessarily 
follow. 
That it did not acquire a title by the 1nerger agreement is 
plain, we think, from what has already been said. The case 
of State v. Holdridge Sta.te Bank, 195 N. W. (Neb.) 120, is a 
convincing authority in support of our conte~tion. In that 
case there was a guaranty fund created by statute to pro-
tect the depositors of Nebraska banks, of which the Holdridge 
State Bank was one. But the Holdridge State Bank did not 
own, nor have any direct legal interest in, nqr control, this 
guaranty fund. It had no right or power to pledge it as 
security for any of its obligations. It was a fund created 
by law solely for the protection of its depositors, and the 
State was merely a trustee for handling and disbursing it, 
and could only pay it out upon the conditions prescribed 
by the statute creating it. It will be observed how precisely 
similar this fund, created by statute, was to the voluntary 
fund created by the notes of the directors of the T.ownsend 
Bank. In the Nebraska case, the Holdridge State Bank and 
the Citizens State Bank was merged. The former, in the 
merger agreement, expressly a.greed that the Citizens State 
Bank should be subrogate4 to all the rights which its de-
posito·rs had against its assets. But the court held that this 
guaranty fund was not a part of the bank's assets, but a 
trust fund, to be applied for a particular purpose, and that 
the agreement of the Holdridge State Bank that the Citizens 
Bank should be subrogated to the rights of its depositors 
against its assets, could not and did not extend to what did 
not belong to it. And precisely, in the present case, even 
if the. Townsend Bank, in its merger agreement, had at-
tempted to give the consolidated bank any rights against these 
notes, it would have been a vain act. Only the makers of 
the notes could have done this, and then in subjection to the 
(already created): rights of the beneficiaries of the notes. 
But, as we have seen, these makers, insf.ead of doing any 
such thing, solemnly reaffirmed, on the eve of the merger "s 
taking effect, that the notes should remain to be used' for the 
purpose for which they had been originally given. · 
3. It would seem to be unnecessa.ry to argue the proposition 
that the execution of the note of $108,599.13 on January II, 
1933, by the president and cashier of the Townsend Bank 
to the Farmers and Merchants Trust Bank was not only a 
nullity, but an absurdity. This note purported, as we ha~e 
already seen, to. carry with it,. as coHatera,4 certain assets 
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of the bank, and also the notes executed by the plaintiff 
and his associates which are involved in this action. We 
have seen that there was no provision in the merger agree-
ment by which anyone of the three constituent banks war-
ranted its assets to be equal to its liabilities. That they were 
so equal was assumed by all three banks, but there was no 
warranty to that effect. Nor was there any agreement on the 
part of anyone of the banks to make good any deficiency 
in its assets if they should turn out to be unequal to its 
liabilities. Nor was there any other agreement by which, 
under any circumstances, any of the banks was to become 
debtor to anyone. We have also seen~indeed, .it was ad-
mitted at the trial-that there was no authorization, or .at-
t<.~mpted authorization, of the execution of this note, recorded 
in the minutes of the bank. (Soo M. R., p. 247.) Nor was 
a~y unrecorded authorization, or attempted authorization, of 
the directors, or stockholders, shown. Even had there been 
such authorization, or attempted authorization, it would have 
been void, because in conflict with the merger agreement. It 
will be notic·ed, too, that this note was made payable, not to 
the defendant, which, on J anua.ry 11, 1933, had not yet come 
into .existence, but to the original Farmers and Merchants 
Trust Bank, which was one of the constituent banks. Upon 
what theory the Townsend Bank, another of the constituent 
banks, could have become indebted to this bank, is beyond 
one's capacity even to imagine. 
II. 
1. The Court gave the following instructions at the re-
quest o~ the defendant, to all of which the plaintiff excepted: 
INSTRUCTION A. 
''The ·Court instructs the jury: 'That the burden of proof 
rests upon the plaintiff, Denard Spady, to prove by a pre-
ponderance of the evidence that he does not owe the judg-
ment complained of, and unless said jury believes that said 
plaintiff has proven· by a preponderance of the evidence that 
he does not owe said judgment, it is the duty of the jury 
to find a verdict for the defendant Bank.'' 
INSTRUCTION B. 
"The Court instructs the jury: That if they believe that 
the defendant executed the bond upon which judgment was 
confessed, also the agreements dated January 8, 1932, and 
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December , 1_932, and that said bond and agreements were 
delivered to the Banking Department of the Commonwealth 
of Virginia, and there held until February 6, 1933, and then 
delivered to the Farmers and 1\'Ierchants Trust Bank, and 
by it held until the judgment complained of was confessed; 
and if said jury further believe that the depreciation in the 
value of the assets of said Townsend Banking Company of 
$47,000.00 referred to in the agreement of January 8, 1932, 
has continuously existed from the date of January 13, 1933, 
that~being the date of the merger, up to and including the 
present, it is the duty of said jury to return a verdict in 
favor of the Farmers and Merchants Trust Bank, defend-
ant.'' 
INSTRUCTION F. 
''The Court instructs the jury tha.t upon the merger of 
Farmers and Merchants Trust Bank, The Townsend Bankjug 
Company, Incorporated, and Cheriton Banking Company, In-
corporated, on January 13, 1933, the three corporations be-
come one corporation with the rights, privileges, franchises 
of each of said corporations, and all property, real, personal 
and mixed and all debts due on whatever account and all 
choses in action and all interest in any property were trans-
ferred to and vested in the merged corporation without further 
action, transfer, assignment or deed, and the· merged cor-
poration became oblig·ated for the payment of all the debts 
and liabilities of each of the three corporations." 
(1) It is submitted that Instruction A was erroneous, 
for the reason that the defendant, after the plaintiff had 
instituted his proceeding·, should have been required to estab-
lish the justice of its claim against him by a preponderance 
of the evidence. It is believed that the spirit of section 
6130a of the Code requires this. ·In other words, as soon as 
the judgment debtor institutes such a proceeding as the 
statute authorizes, the judgment creditor becomes the real 
plaintiff, with the burden upon him to make out his ease 
against the judgment debtor. The statute has not been before 
this Court, and we have not found a similar statute in any 
other jurisdiction, so that there is no authority upon the ques-
tion. The view which we have advanced is based upon the 
analogy between the situation which existed when an office 
judgment is set aside and that presented by the statute, 
and we believe is sound. 
(2) Instruction B 'vas, it is submitted, erroneous for the 
following reasons : 
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It assunwd, without question, that the note of plaintiff, 
upon which judgment had been confessed, had beconte the 
property of the defendant. We believe that we have shown 
that, as a matter of law, the reverse of this was true. But 
even if we were wrong about this, there was not only the 
documentary evidence which we have discussed, but the evi-
dence (M. R., p. 263) of the plaintiff himself, and (M. R., p. 
272) of the witness, Henry Warren, who had, himself, signed 
a similar note, that it was never intended by them tha.t these. 
notes were to become the property of the defendant. There 
was also the undisputed testimony (M. R., p. 97) of the 
witness, D. K. Long, the cashier of the Townsend Bank, to 
the effect that the notes in question had never been treated as 
a part of its assets by that bank. When the Commissioner 
of Insurance and Banking went on the stand, he didn't at-
tempt, in any way to contradict this testimony. This' being 
true, the error of the Court, in assuming, as a matter of law, 
that title to these notes had passed to the defendant is too 
glaring to require further comment. 
The instruction in question \Vas erroneous for anothe.r 
reason. Despite the refusal of the Court to allow the plain-
tiff to proceed in an orderly manner to show the financial 
condition of the Townsend Bank at various periods, and, 
to this end, to introduce its financial statements made to 
the State Corporation Commission, and the ·entries on its 
books of its assets and liabHities-·which errors of the Court 
will be referred to hereafter-there was evidence before the 
jury to the effect that, on January 10, 1932, the assets of 
that bank, after a. reserve had been set up to take care of 
the depreciation 'vhich had been ascertained, were ample 
to pay all of its liabilities; that, in fact, notwithstand-
ing this depreciation, its capital stock was unimpaired, 
and that it had a surplus of $5,000.00, and undivid-
ed profits of above . $500.00. There was also evidence 
to· the effect that, even as late as January 5, 1935, 
\vhile the depreciation had increased, it did not then 
amount to more than $60,063.63. It is regrettable that this 
evidence is scattered through the record, but nevertheless, 
it can be pointed out. The Townsend Bank, which was one 
of the three constituent banks in the merger of January 13, 
1933, was, as we have seen, itself a consolidated bank, which 
came into being on January 8, 1932. (See M. R., p. 115.) 
It was only three days after this n1erger, to-wit, on January 
11, 1932, that the notes in question were executed for the pur-
pose of taking ca.re of a depreciation in the consolidated 
bank's assets. In the agreement prepared by the Commis-
sioner of Insurance and Banking, and signed by the piajn-
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tiff and his asso.ciates (M. R., p. 47), this depreciation was 
placed at $45,000.00, more or less. As the banlc was allowed 
to continue in business, it is not to be supposed that its 
capital had been impaired. Between January 8, 1932, and 
January 13, l 933, the financial condition of the bank under-. 
went practically no change. (8ee M. R., pp. 138-139.) Ac-
cordingly, if we can show its condition on the latter date, 
we shall at the same time show "rhat it was on the former . 
. Now, on January 13, 1933, the bank's public liabilities 
amounted to $187,256.22. (See M. R., p. 149.) Its assets, 
as carried on its books, were as follows: Loans and dis-
counts, $87,071.18; stocks and bonds, $138,976.89; real estate, 
$8,700.00 ; furniture and fixtures, $2,500.00; cash on hand 
and due from banks, $16,685.61. (See ~L R., pp. 87, 88, 89, 
210 and 211.) This made the total assets, at book value,. 
$253,933.68. Deduct the liabilities ($187,256.22), and we have 
a balance left of $66,677.46. This sum represents the book 
value of the assets in excess of the bank's liabilities at the 
time of the merger of the three banks on J antiary 13, 1933. 
And, if there had been.no change in its condition since January 
8, 1932, it also represents such excess at that time. If th~ 
depreciation amounted on January 8, 1932, to $45,000.00, more 
or less.z the bank was still solvent by $21,000.00, more or less. 
And, there having been no change in its condition since that 
date, it was solvent to the same extent on January 13, 193it 
Not only does the record disclose these figures, but the de-
fendant itself, in an answer filed by it to a bill seeking to 
restrain the confession of judgment on these notes, admitted 
that the depreciation on January 8,1932, was only $47,000.00, 
just $2,000.00 in excess of the amount ascertained a.t that time 
by the Cmumissioner of Insurance and Banking, and fur-· 
ther that, while this depreciation had increased, it was only 
$60,063.63 on January 5, 1935. (SeeM. R., p. 85.) Allowing 
for this additional depreciation, it appears that, on January 
5, 1935, the bankts assets were $6,677.46 in excess of its 
liabilities. 
Now, it is trne that the said Mr~ Edmond Smith, a deputy 
in the office of the Commissioner of Insurance and Bank-
ing, who represented the Commissioners when both these 
mergers took place, testified that the depreciation in the 
Townsend Bank "s assets was more than double $45,000.00 fn 
J annary, 19-32. He further testified that he had intended that 
the bank should charge off an amount in exce"Ss of $45,000.00, 
and that the notes here involved should take care of' the 
balance of the depreciation. He further testified that, in set-
ting up the reserve for only $45,000.00, the cashier of the 
Townsend Bank had n.ot followed :his; instructions. But the 
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.plaintiff testified that he had never heard of any other ~de­
preciation than the depreciation ·of $45,000.00, more or less, 
mentioned in the agreement of January 8, 1932. Moreover, 
if any further depreciation had been discovered at that time. 
it is remarkable that it is not mentioned in the agreement of 
January 8, 1932. Not only is all this true, but Mr. Smith 
admitted that he had examined the Townsend Bank in· Au-
gust, 1932, and that, with some trifling exceptions, he had 
not even suggested that any losses should be written off. 
He had reported only about $11,000.00 of its assets as doubt-
ful; and he had not criticized the manner in which the cashier 
ha.d made up its statements! (See M. R., pp. 237-247; 254, 
255.) . 
We think, therefore, that the evidence in favor of the plain-
tiff's contention that the total depreciation of the assets of 
the Townsend Bank in January, 1932, was only $45,000.00, 
and never more than $60,000.00, was overwhelming. But, in 
any event, this was a question to be decided by the jury. 
If the jury should decide that Mr. Smith was wrong, and 
all the othe1· witnesses right, they would have found that the 
Townsend Bank was not only solvent in 1932, but even as 
late as 1935. Now, we have seen that it was provided in t.he 
merger agreement that, while the stockholders of the Farmers 
and Merchants Trust Bank were to receive stock in the de-
fendant on account of their stock h.oldings, the stockholders 
of the other two banks were not to do so, but were to have 
paid to them any surplus remaining from their assets after 
the liabilities of their banks had been paid. Under these 
circumstances, it is plain that there could be no liability upon 
the plaintiff and his associates to the defendant upon the 
notes which they had given to the Townsend Bank. At the 
very most, all that the defendant was entitled to receive 
from that bank was enough assets to meet its liabilities. 
If these assets were sufficient for that purpose at the time 
of the merger, nothing further could, we submit, be required 
of the makers of these notes. This instruction ignored this 
altogether, and hinged the right of recovery on the notes 
upon the wholly irrelevant question of the continuance of the 
existing depreciation. The fact that the depreciation of $47,-
000.00 ·continued until January 13, 1933, gave no right of 
. recovery on the notes if, at that time, notwithstanding such 
_depreciation, the Townsend Bank was absolutely solvent. 
There was evidence that it was then absolutely solvent and 
so continued. · 
(3) Instruction F given for the defendant was misleading 
because it failed to point out to the jury that the consoli-
dated bank had acquired from the three constituent banks 
• 
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only· those assets to which thet were beneficially entitled, 
and not assets which didn't belong to them, and which they 
had no right to dispose of. Indeed, the vice in this instruction 
went deeper than this, for it, too, just as did Instruction B, 
assumed that all these notes had passed to the consolidated 
bank. 
2. The Court refus·ed to give the following instructions re-
quested by the plaintiff. 
INSTRUCTION 1. 
., 'The Court instructs the jury that if they believe from the 
evidence that the note upon which judgment was obtained 
in this case had attached to it, as a part thereof, two agree-
ments, to-wit, the agreement of January 8, 1932, and Decem-
ber , 1932, and was in effect a penal bond, they should 
find for the Plaintiff, for the reason that the statutes of thit' 
state do not authorize the confession of judgment on any 
such instru1nent. It would then be the right of the Defend-
ant to assert such rights as it n1ight have in Court without 
prejudice by reason of your verdict.'' 
INSTRUCTION 4. 
''The Court instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
had sufficient assets to pay its public liabilities on January 
13, 1933, then ther·e is no liability on Denard Spady and you 
must find a· verdict: in his favor.'' 
INSTRUCTION 4A. 
''The Court instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
had sufficient assets to pa.y its public liabilities on Janunry 
13, 1932, and for three years thereafter, then there is no 
liability on D·enard Spady and you must find a verdict in 
his favor." 
INSTRUCTION 5. 
''The Court instructs the jury that if they believe from th~ 
evidence that the Farmers & Merchants Trust Bank had. not 
ascertained or determined the actual loss and damage to all 
of ·the assets of the Townsend Banking Company, Incorpo-
rated, by a sale and ·liquidation of all of the assets of said 
Townsend Ba~ing Company-, Incorporated, within three 
• 
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years from January 81 1932, then you must find a verdict. 
in favor of Denard Spady." 
INSTRUCTION 6. 
"The Court instructs the jury that Denard Spady is iu 
no way liable upon the guaranty bond until the Farmers & 
Merchants Trust Bank has exhausted by liquidation and sale 
the entire assets of the Townsend Banking Company, In-
corporated, as they existed on January 13, 1933, and that" as 
a result of said liquidation and sale there leaves a de(icit or 
an amount less than enough to pay the public liabilities 
of the said Townsend Banking Company, Incorporated, on 
January 12, 1933, and that such liquidation and sale and 
actual determined loss had to occur and hadl to be ascertained 
within three years from January 8, 1932. '' 
(1) Instruction 1, refused by the Court, raised the very 
same question which we have already discussed under the 
assignment that the verdict was contrary to the law and 
the evidence, viz.: the proposition that, neither at common 
law, nor under our statute, can there be a confession of judg-
ment by power of attorney on notes accompanied by a col-
lateral agreement, such as accompanied the notes involved 
in this case. 
(2) Instruction 4 also raised a question which has alrencly 
been discussed, viz. : that, if the assets of the Townsend Bank 
were sufficient, on the date of the merger, to pay its liabilities, 
there was no liability on the makers of these notes. 
(3) Instruction 4A raised the same question as the above 
in an extended form. In the collateral agreement signed by 
the makers of these notes on January 8, 1932, there is a 
clause providing that the notes were to create a reserve out 
of which any loss or damage to the assets of the To,vn-
send Bank should be made good du.ring ·a peri nil f.l/ tkrf.e 
years. While the depositors of the Townsend Bank, as they. 
existed in January, 1932, might insist upon this three years 
period, the defendant, as we have seen, had no right to ask 
more than that the assets of the Townsend Bank should 
be equal to its liabilities on January 13, 1933, the date of 
the merger. But, as we have seen, there wa.s evidenre before 
the jury that, even as late as August, 1935, three vears and 
six months after the execution of these notes, the depreciation 
in the assets of the Townsend Bank had not amounted to 
more than $60,063.63, leaving its assets, even at that late 
date, equal to its liabilities by a margin of more than $6.000 . .00. 
Cer~ainly, therefore, this instruction should have been given, 
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for it gave to the defendant, what it had no rig·ht to demand, 
the benefit of the three years' clause in the agrcen1ent of 
January 11, 1932. 
( 4) Instruction 6 speaks for itself and n~d not be fur-
ther enlarged on. It is submitted that it should have lteen 
given as requested. 
III. 
The Court committed the following errors, among many 
others, during the trial of the case : 
1. On June 30, 1932, and again on December 31, 1932, the 
Townsend Bank made a sworn and attested staten1ent of its 
:financial condition to the State Corporation Commission. 
These statements have been marked as Exhibits 6 and 7., and 
will be found at pp. 80-82 of the ::Manuscript R-ecord. That 
of June 30, 1932, showed an unimpaired capital of $15,000.00., 
a surplus of $5,000.00, and undivided profits of $699.93-this 
after setting up a reserve of $45,930.45 for the purpose of tak-
ing care of the depreciation which had been found to exist 
at that time. That of December 31, 1932, showed an unim-
paired capital of $15,000.00, a surplus of $5,000.00, and un-
divided profits of $641.26-this, too, after setting up the same 
reserve. It was not disputed that these statements had met 
with no criticism whatever from the Commissioner of Insur-
ance and Banking. 
Over the objection of the defendant, the Court refused 
to allow these statements to be introduced as evidence. In 
its opinion they were not relevant-not even prima facie 
relevant-to sho'v the financial condition of the bank on 
these dates, or for any other purpose. It was the Court's 
view that such statements 'vere absolutely inadmissible, and 
that the only manner in which the condition of the bank at 
any particular time could be shown was to produce witnesses 
who could say that they knew, of their own kno~oledge, wlurt 
its assets were, and what was the actual value of those assets. 
This will be seen by reference to page 79' of the Manus·cript 
Record, where the Court expressed its views on the question. 
On the other hand, it was the contention of the plaintiff 
that these statements were official reports,. required to be 
made by statute (see Code, section 4149' (52')); that, in effect, 
this statute made the officers of the bank, whose duty it was 
to swear to and attest these statements, public officers;· and 
that the statements, especially after they had been received 
and accepted by the Commissioner of Insurance and Banking 
without criticism, became- p-ublic documents~ It is well set-
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tied, we think, that all such statements and reports are prima 
· facie proof of the truthfulness of their contents. The trial 
Court's opinion that, in order to make them admissible, it 
was essential that someone should be able to testify that he 
actuallv knew that the assets were carried at their correct 
value, "'is, of course, unsound. So to hold is to hold that 
such statements, of themselves, have no probative value. This 
error the Court repeated in numerous. instances . 
.Applying the general rule, this Court, in Coleman, v. the 
Comnwnwealth, 25 Gratt. 685, held that the warrant book of 
the Sinking Fund, kept by the second auditor in his office, 
of the transactions of the Commissioners of the Sinking 
Fund, was a public record, and evidence of what it contained. 
In Bracy v. the Commonwealth, 119 Va. 867, at page 869, 
the Court stated the rule as follows: 
"The authorities show that, where there is statutory au-
thority for making a certificate by a public officer of acts 
which are within the scope of his duty as an officer, such 
certificate -is receivable under the documentary evidence rule 
as an exception to the hearsay rule.'' 
Notwithstanding the fact that, as we have seen, we can 
find in the record sufficient evidence to show that the Town-
send Bank was solvent. a.t the time of the merger, the re-
fusal of tl1e Court to allow these two statements to be intro-
duced worked a great hardship upon the plaintiff, and the 
Court's error was not cured by tl1e fact that other evidence 
to the same effect can be gathered from the record. If the 
jury had been able to have these clear, convincing state-
ments, in succinct form, as to the bank's condition before 
them, it is arguable, if not probable, that their weight with 
the jury would have been very great. The mere fact that 
there was other evidence in the case to the same, or nearly 
the same, effect, does not cure the error in refusing to admit 
it. 
These statements were also admissible to show the manner 
in which the Commissioner of Insurance and Banking had 
dealt with the Townsend Bank, and especially to show what 
were its assets at the time it was ascertained that there was 
a depreciation in their value. As we have seen, one of -the 
chief issues of fact before the jury was from what figure 
the depreciation should be taken. How could the jury know 
what the difference was unless they had before them the face 
value of the bank's assets? If the plaintiff's theory of the 
case were correct, a charge-off of forty-five per cent from the 
book value of the assets would give the true value of the 
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assets, while the defendant contended for a larger charge-
off. And yet the ·Court repeatedly refused to allow the plain-
tiff to show what the book value of the assets was! 
2. On the very day on which the merger took effect-Jan-
nary 13, 1933-the cashier of the Townsend Bank, at the close 
of business on that day, took from its books, for the pur-
poses of the merger, a statement of the bank's financial con-
dition. This is Exhibit 8 on page 83 of the Manuscript 
Record. He testified tha.t it was a correct statement accord-
ing to the bank's books. It showed that the condition of the 
bank was practically what it was on December 31, 1932. The 
Court, how·ever, refused to allow this statement to be intro-
du,.ced. While it was not, as were the other two statements, 
an official report made under the sanction of an oath, it 
was, as just stated, a truthful copy from the books of the 
bank. Later on, the plaintiff sought to introduce the minutes 
of various meetings of the directors of the bank held during 
the years 1931 and 1932, and of a stockholders' meeting held 
in 1932. At all of these meetings the cashier of the bank had 
read statements, which he testified had been taken from the 
bank's books, showing its financial condition. All of them 
showed that the capital stock of the bank was unimpaired, 
and that it had a surplus ·of $5,000.00, and also a small amount 
of undivided profits. The Court also refus·ed to allow this 
evidence to be introduced. Its theory was, as already stated, 
that nothing short of the positive testimony of a witness, 
who, of his own knowledge, knew exactly what was the value 
of the bank's assets, could testify as to what was its financial 
condition at any time. But it is submitted that the state-
ment of January 13, 1933, and the minutes of the various 
meetings, were regular entries, and admissible as such. Upon 
this point it is only necessary to refer to the case of French 
v. Virginian R. Co., 121 :Va. 383. 
Not only were they admissible as regular entries, but they 
were also admissible, just as were the official statements, for 
the purpose of showing from what face value of assets, as 
carried on the books of the bank, the depreciation of forty-
five per cent should be taken. · 
3. The next assignment of error is covered by bill of ex-
ception No. 6. It is of precisely the same nature a.s the 
errors just discussed and so requires rio further discussion. 
We should, however, call the Court's attention to the unjus-
tifiable manner in which the trial court suo m·otu broke in 
upon the testimony of the witness whose evidence it re-
jected. (See M. R., pp~ 22, 102.) 
4. We have seen that the Townsend Bank was itself a 
consolidated institution; that a bank of tha.t name was doing 
I I • 
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business at Townsend in January, 1932; that there was an-
other bank doing business at Capeville; and that, in January, 
·1932, these two banks merged into the Townsend· Bank, ''rhich 
was one of the thre·e banks which were merged into the de-
fendant in January, 1933. The paper th~n signed by the plain-
tiff and his associates recited, as we have seen, that at the 
time (January, 1932) there was a depreciation in the assets 
of the (new) Townsend Bank of $45,000.00, more or less. 
Immediatelyi thereupon the Townsend Bank, as we have seen, 
set up a reserve of more than $45,000.00 to take care of this 
depreciation. It was contended, however, by defendant, as 
we have also seen, that, as a matter of fact, the depreciation 
at the time was more than double this amount. This was 
contested by the plaintiff, and he endeavored to show at the 
trial just how the Townsend Bank and the Capeville Bank 
had come to be merged in 1932, and 'vhat was the financial 
status and structure of the merged institution at the time. 
All of this is fully set out in bill of exception No. 7. . Had 
the plaintiff been allowed by the Court to introduce this evi-
dence, he would have been able to establish the following 
facts: that the capital stock of the original Townsend :Sank 
was, at the time of its merger with the Capeville Bank, $15,.: 
000.00, its surplus, $22,500.00, and its undivided profits, $1,-
590.59; and that the capital ·stock of the Capeville Bank was 
$15,000.00, its surplus, $5,000.00, and its undivided profits, 
$688.00. This established a total of $59,778.59 in assets in 
excess of the joint liabilities of the two banks. The new bank, 
however, charged off $5,000.00 of this amount, thus reducing 
the above excess to $54,778.59. Then new capit;;tl in the amount 
of $15,000.00 was subsc.ribed and paid in. The new Townsend 
Bank thus started off with an excess of assets over liabilities of 
$69,778.59, set up on t~e books as follows: capital, $15,000.00; 
surplus, $5,000.00; undivided profits, $699.93; reserve for de-
preciation, $45,930.45. 
The Court refused to allow any of this evidence to be intro-
duced. (See M. R., pp. 23-33.) That the evidence thus re-
jected was material for the purpose of showing what was th~ 
financial condition of the Townsend Bank in January, 1932, 
there can, we think, be no question. It was also most rna~ 
terial upon the vital points as to whether the depreciation 
in the bank's assets in January, 1932, was $45,000.00 or 
twice that amount. Had this testimony, with the bank's 
statements to the Corporation Commission, and the minutes 
of the meetings of its directors and stockholders, been allowed 
to go to the jury, the latter would, we think, have been com-
pelled to reach the conclusion that the depreciation was only 
$45,000.00, and tha.t the assets of the bank, after allowing 
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for this depreciation, were, in January, 1932, and also in Jan-
nary, 1933, in excess of its liabilities by more than $20,-
000.00. 
5. In bill of exception No. 8 (l\L R., pp. 34-36) is set forth 
the refusal of the Court to allo'v the witness Long (the cashier 
of the Townsend Bank) to answer pretty much the same ques-
tions which have just been discussed. In other words, bill 
of exception No. 8 is substantially a duplicate of bill of ex-
ception No. 7. The latter mnbodies questions and answers 
asked of, and given by, .this same witness when, on the motion 
of the defendant, the jury had been excluded. While this 
examination was going on, the jury still being out, counsel 
for the defendant stated that to one at least of the ques-
tions which had been asked he had no objection. The Court 
has very properly held that, inasmuch as the jury was ex-
cluded at defendant's request, it should be held to have ob-
jected to every question that had been asked in the jury's 
absence. In order to meet any possible difference of opinion 
on this score, counsel for plaintiff, after the return of the 
jury, asked the same questions over again, the Court sus-
taining an objection to each question, and the plaintiff ex-
cepting to the action of the Court in every instance. 
6. Bill of exception No. 9 embodies a second effort made 
by the plaintiff to introduce in evidence the statement of 
January 13, 1933, prepared by the cashier of the Town-
send Bank, and stated by him to be a correct statement as 
shown by the bank's books. It is again submitted that it was 
error on the part of the trial court to exclude this statement, 
as these entries, made in the regular course of business by 
the proper officer of the bank, and verified by him, were un-
questionably admissible. ~rhey were admissible for the fur-
ther reason that it was absolutely essential that the jury 
should know what was the book value of the assets of the 
Townsend Bank on Janua1~ 13, 1933, in order that they might 
ascertain the value of those assets after the depreciation 
ascertained to exist in e.T a.nuary, 1932, had been allowed for. 
As we have already seen, the evidence necessary to establish 
these figures can be pieced together from other evidence which 
the Court did allow to be introduced, but, notwithstanding 
this, the plaintiff had the rig·ht to put the figures before the 
jury in a succinct form. It was never able to do this be-
cause the Court consistently ruled that no statement of its 
financial condition made by the bank to the State Corporation 
Commission, or made by the cashier of the bank to its direc-
tors, was admissible in evidence. 
7. The Court allowed the witness- Smith to testify that, 
at the time of the merger in January, 1933, the depreciation 
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in the assets of the Townsend Bank was greatly in 'excess of 
$45,000.00, and that he based this testimony upon the th~il 
values of its bonds and securities as shown by certain service 
statistics, the Financial Chronicle, and other well known au-
thorities on the value of stocks and bonds. The· defendant 
objected to this testimony on the ground that the witness 
confessedly was not speaking from his own knowledge, and 
that he should not be allowed to state what was in the pub-
lications to whic]! he alluded, but that the publications them-
selves should be offered in evidence. Notwithstanding the 
fact that there was no contention whatever that these· pub-
lications could not be produced, the Court allowed the wit-
ness to give hearsay testimony as to their contents. That 
such testimony was objectionable, and its admission error, we 
submit is clear. 
8. The next assignment of error is that contained in bill 
of exception No. 11, which speaks for itself. One W. W. 
Dixon, who was president of the Townsend Bank at the time 
of the merger, had (as already stated) testified, on behalf 
of the defendant, that, unless the notes of plaintiff and his 
associates had been treated as assets of the Townsend Bank, 
that bank 'vould not have been solvent at any time between 
January 8, 1932, and January 13, 1933. Nevertheless, this 
witness admitted that he, as president, had, during this 
period, signed various minutes of the meetings of the direc-
tors of the bank, in which were incorporated financial state-
ments showing that the bank's capital was unimpaired and 
that it had a surplus. It also appeared that this witness had 
attested the reports of the bank made during the same period 
to the State Corporation Commission, showing that the bank 
was perfectly solvent. S'olely at that time, for the purpose 
of contradicting this witness, the plaintiff sought to introduce · 
the minutes which he had signed and the reports which he 
had attested. The Court, ho,vever, refused to allow this to 
be done. Even had the minutes and reports in question not 
been admissible as substantive evidence for the purpose of 
establishing the facts contained in them, certainly they should 
have been ano,ved to be read to the jury for the purpose of 
contradicting the witness. We need quote no authority upon 
this point. And yet it was utterly impossible to make the 
trial court see the distinction between using a document as 
evidence and using it solely for attacking the credibility of a 
witness. · · 
9. The witness, Edmond Smith, had also testified that the 
Townsend Bank would not have been solvent between Jan nary 
8, 1932, and January 13, 1933, unless the notes of the plaintiff 
and his associates had been treated as a part of the bank's 
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assets. (See M. R., pp. 40, 151, 154.) And yet this same wit-
ness had, as a deputy of the Commissioner of Insurance and 
Banking, examined this bank in August, 1932, and had re-
ported to the State Corporation Commission ·that it was 
solvent. (See 1\L R., p. 40.) For the sole purpose of con-
tradicting the witness, and showing to the jury that, in his 
report of August, 1932, he had reported the bank to be sol-
vent, ·the plaintiff sought to introduce the report. But the 
Court, having made up its mind in advance of the trial (M. R., 
p. 78) that no statement of the financial condition of this bank 
could be introduced for any purpose, and still not discrimi-
nating between a document used as a substantive evidence, 
on the one hand, and for purposes of contradiction on the 
other, refused to allow the report of the witness to be in-
troduced. For the purpose of contradiction the relevancy and 
materiality of this report could not be over estimated. Here 
was an examiner in the office of the Commissioner of Insur-
ance and ·Banking solemnly telling the jury that throughout 
the entire year 1932 the Townsend Bank was insoJvent, un-
less the notes of plaintiff and his associates (which notes, 
be it remembered, had never been treated, in any way, by 
anybody, as assets of the bank) 'vere treated as part of its 
assets; and yet this same witness, whose duty it was, if he 
thought this, so to report to the State Corporation Comtnis-
sion, had, with equal solemnity, reported in August that the 
bank was solvent, with capital unimpaired, and a surplus equal 
in amount to one-third of its capital I Surely the credit of 
this witness 'before the jury might have been impaired by 
the introduction of this report. Surely the effort of plain-
tiff to impair the witness' ·credit in this manner was per-
fectly legitimate-so legitimate that it is unnecessary to waste 
. argument in support of the proposition. 
10. When the witness Dixon was first introduced and al-
lowed to testify that the merger between the three banks, in 
January, 1933, could not have been carried out unless the notes 
of plaintiff and his associates had been turned over to the 
defendant, the plaintiff objected, not only on the ground that 
the various agreements, and especially the merger agreement 
between the three banks, defined the rights and obligations 
of the parties, but also on the ground that the question asked · 
the witness, in order to elicit this testimony, was suggestive 
and called for a conclusion.. (S'ee M. R., p. 41.) The first 
objection has already been fully argued in our effort to show 
that the verdict Df the jury was contrary to the law and 
the evidence. The second objection to the question was, it is 
submitted, also well taken. Conceding that any testimony 
of this character was admissible, the witness should have 
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been asked what the various parties to the merger had said 
or done in regard to these notes. To ask him whether or not 
the merger could have been put through "without putting" up 
the notes was to call for the witness' conclusion but not 
for any testimony. 
For the foregoing reasons, as ,well as for others appear-
ing on the face of the record, your petitioner prays that a 
'vrit of error from, and supersedeas to, the judgment com-
plained of, may be awarded him; and that this Court will 
· reverse the said judgment, and enter up judgment in his 
favor, and will also afford him such further relief in the 
premises as may be proper. 
Petitioner also desires to present orally the reasons for 
reversing the said judgment, and further states that a copy 
of this petition has, on this 20th day of March, 1936, been 
mailed to counsel for the above named Farmers and Mer-
chants Trust Bank. 
Respectfully submitted, 
HENRY A. WISE, 
W. A. DICKINSON, 
QUINTON G. NOTTINGHAl\ti, 
JAMES E. HEATH, 
Attorneys fo~ Denard Spady. 
I, James E. Heath, an ·attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that, in my opinion, 
it is proper that said Court should review and reverse the 
judgment complained Clf in the foregoing petition. 
JAMES E. HEATH, 
An attorney practicing in the Supreme 
Court of Appeals of Virginia. 
Received March 24;, 1936. 
J. W.E .. 
Writ of error and supersedeas granted. Bond, $5,000. May 
15, 1936. 
JNO. W. EGGLESTON. 
Received May 16, 1936. 
M.B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the County of North-
ampton, on the 19th day of November, 1935. 
Be it Remembered, That heretofore, to-wit: On the 3rd 
day of September, 1935, came the plaintiff, Denard Spady, 
and :filed in the Clerk's office of said Court, his notice to set 
aside Judgment confessed against him in said Clerk's Office 
in favor of the defendant, Farmers & 1\ferchants Trnst Bank, 
assignee and successor to the Townsend Banking Co., Inc., 
which is in the following words and figureR, to-wit: 
''To the Farmers and Merchants Trust Bank: 
TAKE NOTICE, that the undersigned will, on Monday, 
the 9th day of. September, 1935, at ten (10 :00) o'clock, A. 1\L, 
or as soon thereafter as he can be heard, move the~ Circuit 
Court for Northampton County, Virginia, to set aside the 
judgment confessed against him in your favor in the Clerk's 
Office of the said Court on· the 16th day of August, l 935, for 
the sum of $3,000.00, with interest from January 11, 1932, until 
paid; together with ten per cent attorney's fee for collection, 
and costs, on the ·following grounds: 
1. Because the confession of the said judgment was not in 
conformity \vith the provisions of sections 6130 (a) of the 
Code of 1934, and \Vas therefore void. 
page 2 ~ 2. Because the note or evidence of debt upon 
which the said judgment was confessed gave no au-
thority to the holder thereof to assign to a third party the 
right to confess judgment against the undersigned. 
3. Because, as a matter of fact, there had been no assign-
ment or attempted assignment to yon of. the rigltt to confess 
judgment against the undersigned. 
4. Because the said note or evidence of debt was purely 
voluntary, and given without any consideration what~ver. 
5. Because the said note or evidence of debt was given, along 
with other similar notes or evidences of debt, to create a 
reserve against any loss or damage to the assets of the Town-
send Banking Company, Incorporated, for a period of three 
years commencing J auuary 8, 1932, and because, during the 
said period, to-wit, from January 8, 1932, to January 8, 19357 
there l1ad been no loss or damage to- the said assets. 
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6. Because the assets of the Townsend Banking Company, 
Incorporated, were sufficient, on January 13, 1933, to pay 
all its liabilities, other than its liabilities to its stockholders, 
and because the said notes or evidences of debt above men-
tioned were intended solely for the protection of its creditors 
as they existed on the 13th day of January, 19·33. 
page 3 } 7. Because the undersig-ned, had, prior to the 
16th of August, H)35, been released, by reason of 
your compromise with the makers of the other notes or evi-
dences of debt above mentioned, from any liability to you, 
had such liability ever existed. 
8. Because there was no liability whatever against the un-
dersigned on the said note, or evidence of debt, upon which 
judgment was confessed against him, at the time said judg-
ment was confessed. 
9. Because the said merger of January 13, 1933, between 
the Farmers and Merchants Trust Bank, The Cheriton Bank-
ing Company, Incorporated, and the Towns·end Banking 
Company, Incorporated, was null and void in law. 
10. Because the said note or evidence of debt carried no 
authority to confess judgment for an attorney's fee or for 
interest, and because the inclusion of these two items ren-
dered such confessions void. 
11. Because at no time during the period of three years, 
commencing January 11, 1932, was the Townsend Banking 
Company, Incorporated, insolvent. 
12. Because said instrument or note 'vas not a negotiable 
instrument, but was a part of a transaction evidenced hy 
said instrument and an agreement of January 8, 1932, which, 
together constituted a bond or undertaking which was never 
delivered to or accepted by the grantee and accord-
page 4 ~ ingly was null, void and of no effect. 
13. Because said note and agreement constitute 
one transaction and must be construed and considered and 
sried upon together as one instrument. 
14. Because said agreement and note were, upon their exe-
cution, delivered to M. E. Bristow as Commissioner of In-
surance and Banking for the state of Virginia and said agree-
ment and note never were, have not been and are not now 
assets of the said Farmers and J\1:erchants Trust Bank or the 
Townsend Banking Company, Incorporated. 
15. Because said alleged note, upon which judgment has 
been confessed, was payable to the Townsend Banking Com-
pany, Incorporated, and by said bank has never been en-
dorsed or negotiated according to law to the Farmers and 
Merchants Trust Bank and said Farmers and Merchants 
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Trust Bank is not a bona fide holder in due course, without 
notice, and for value and before mat:urity. · 
16. Because the condition of s·aid bond or undertaking was 
such that no obligation could attach until there was a legally 
established loss and damage sustained by the grantee and 
no such loss or damage has been sustained or established. 
Very ~espectfully, 
DENARD SPADY 
By W. A. DICKINSON, Attorney. 
page 5 ~ Executed on the 29th day of August, 1935, by de-
~ivering a true copy of the within notice in writing 
to .J.~R-ussell Parsons in person who is President of the with-
in· mentioned Farmers & Merchants Trust Bank, a banking 
corporation in Cape Charles, cou~ty of Northampton and 
state of Virginia, in which county the said J. Russell Parsons 
resides and in which said county the principal office of the 
Farmers and Merchants Trust Bank, a banking corporation, 
is located. 
G. T. TURNER, Sheriff. 
ByJ.R.WOMBLE, · 
Deputy Sheriff. 
Filed· Sept. 3, A. D. 1935. 
Teste: 
GEO. T. TYSON, C. C." 
And now on this day, to-wit: November 19, 1935, the Court 
entered the following order: 
''This day came again the parties, by their attorneys, and 
the said Denard Spady again moved the Court to set aside 
the judgment confessed against him in the Clerk's Office of 
said Court on August 16, 1935, in favor of the Farmers & 
Merchants Trust Bank for the sum of Three Thousand Dol-
lars ($3,000.00), with interest from January 11, 1932, to-
gether with 10% attorney's fee and costs. Thereupon came 
a jury of seven (7) formed according to law, to-wit: Thomas 
H. James, P. E. Trower, A. B. Melson, Jr., R. D. Vail, E. P. 
Dryden, Edward B. Doughty, and P. W. Tankard, who were 
sworn on their Voir Dire, and found free from just cause of 
exception, and after having heard the opening statement of 
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counsel, Edward B. Doughty, one of the Jurors aforesaid, re-
ceived notice of a death in his family, and by con-
page 6 ~ sent of counsel for both plaintiff and defendant, 
and with the assent·ion of the Court, the said Ed-
ward B. Doughty was ~thdrawn from the jury, and by like 
consent, it was agreed that the remaining six (6) Jurors 
should hear and determine the cause, and after having· partly 
heard the evidence, but there not being sufficient time in which 
to complete the trial, were adjourned until tomorrow morn-
ing at 10 o'clock ~- M." 
And on another day, to-wit: November 20, 1935, the Court 
entered the following order: 
"This day came again the parties by their attorneys, and 
the Jury appearing into Court according to its adjournment 
on yesterday, were called and answered to· their names. And 
after having heard further evidence, but there not being suf-
ficient time within which to complete the trial, were adjourned 
until tomorrow morning at 10 o'clock." 
And on another day, to-wit: November 21, 1935, the Court 
entered the following order: 
''This day came again the parties by their attorneys, aud 
the Jury appearing into Court according to its adjournment 
on yesterday, were called and answered to their names, and 
after having heard all of the evidence and argu-
page 7 ~ ments of counsel, but there not being sufficient time 
within which to complete the trial, were adjourned 
until tomorrow morning at 10 o'clock.'' 
And on another day, to-wit: November 22, 1935, the Court 
entered the following order: 
"This day came again the parties, by their attorneys, and 
the Jury appearing into Court according to its adjournment 
on yesterday were called and answered to their names, and 
'vere sent out of Court to consult of. their verdict. And after 
some time returning into Court, returned the following ver-
dict, "We, the Jury, find the verdict in favor of the defend-
ant, the Farmers & Merchants Trust Bank, and that said 
confessed judgment be not set aside". 
Whereupon, the plaintiff, Denard Spady, by counsel, moved 
the Court to set as~de the aforesaid verdict of the Jury and 
grant him a new trial, on the following grounds: 
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(1) ·Because the verdict is contrary to the law and the evi-
dence. · 
(2) Because the Court erred in giving the instructions 
which it did give for the defendant, to the giving of which 
the plaintiff duly excepted. 
( 3) Because the Court erred in ·refusing instructions 1, 
4, 4a, 5 and 6, requested by the plaintiff to the refusal of: 
which the plaintiff duly excepted. 
(4) Because the Court erred in admitting evi-
page 8 ~ dence in favor of the defendant over the objection 
of the plaintiff, to \vhich instruction the plaintiff 
duly excepted. 
(5) Because the Court erred in refusing the admission of 
certain evidence offered by the plaintiff to \Vhich refusal the 
plaintiff duly excepted. 
(6) Because the Court refused to order a mistrial when re-
quested to do so by the plaintiff on several occasions, to which 
refusals the plaintiff duly excepted. 
(7) Because of certain improper remarks made by the Court 
during the trial to witness, Long, exceptions to which were 
duly noted. 
(8) Because of improper remarks made by the Court during 
the trial to plaintiff's counsel, exceptions to which \vere duly 
noted. These remarks and the remarks just above men-
tioned to the witness, Long, having been made in the presence 
of the Jury. 
(9) Because of all other errors apparent on the face of 
the record. 
Which motion, being fully arg-ued by counsel, was ov~r­
ruled by the Court, to which overruling of the Court the plain-
tiff, by counsel, excepted. 
Thereupon, it is conside1·ed by the Court that the juclg·-
ment complained of in favor of the Farmers & 1\ferchants 
Trust Bank against the plaintiff, Denard Spady, be not set 
aside, and that the same be held firm and stable forever. 
And it is further considered by the Court that the defendant, 
the Farmers & Merchants Trust Bank, recover of the plain-
tiff, Denard Spady, its costs by it about its defense in ti1is 
behalf expended~ 
page 9 ~ Memo~ : The plaintiff, Denard Spady, by coun-
sel, repres·enting· to the Court that he is aggrieved 
by the aforesaid judgment, and desires to present a peiition 
to . the Supreme Court of Appeals for a writ of error~ it is 
ordered that execution upon said judgment be suspended for 
a period of sixty (60) days from the date hereof71 provided 
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the said Denard Spady, or some one for him, enters into a 
bond before this Court, or its Clerk in his office, in the pen-· 
alty of Five Hundred Dollars ($500.00), conditioned accord-
ing to law, with surety deemed sufficient by this Court, or its 
Clerk.'' 
And on another day, to-wit: January 10, 1936, the Judge 
of said Court, in vacation, entered the following order: 
''This day came the plaintiff and tendered to the Judge a 
stenographic transcript of the record in the above case, which 
has been certified by the Court as a true and correct copy 
of the testimony and other incidents of the trial of said 
case. And at the same time the said plaintiff tendered his 
thirteen bills of _exception which he prayed might be signed, 
sealed and made a part of the record. All of which has been 
done accordingly this lOth day of January, 1936, within 60 
days after final judgment had been entered in said case, 
and after due notice had been given the defendant 
page 10 ~ of the time and place at which time Court would 
be requested to sign the same. 
page 11 } Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farm-ers and ~{erchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 1. 
Be it remembered that, after all the evidence had been in-
troduced at the trial of the said cause, and argument had 
been had, and the jury had rendered its verdict, the plaintiff 
moved the court to set aside the said verdict and grant him 
a ne'v trial on the following gTounds: 
1. Because the verdict is contrary to the law and the evi-
dence. · 
2. Because the Court erred in giving the instructions which 
it did give for the defendant, to the giving of which the 
plaintiff dulv excepted. 
3. Because the Court erred ·in refusing instructions Num-
bers 1, 4, 4a, 5 and 6, requested by the plaintiff, to the re-
fusal of which the plaintiff duly excepted. 
4. Because the Court erred in admitting evidence in favor 
36 SupreiD:e Court of Appeals of Virginia 
of the defendant over the objection of the plaintiff, to which 
. rulings the plaintiff duly excepted. 
5. Because the Court erred in refusing the admission of 
certain evidence offered by the plaintiff, to which ~efusal 
the plaintiff duly excepted. 
6. Because the Court refused to order a mistrial when re-
quested to do so by the plaintiff on several occasions, to which 
refusals the plaintiff duly excepted. 
7. Because of certain improper remarks made by the Court 
during the trial to witness Long, exceptions to which were 
duly noted. 
8. Because of improper remarks made by the Court dur-
ing th~ trial to plaintiff's counsel, exceptions to which were 
duly noted. T.hese remarks and the remarks just above men-
tioned to the witness Long having been made in the presence 
of the jury. 
·page 12 ~ 9. Because of all other errors apparent on the 
face of the record. 
Which motion was overruled by the Court. To which ac-
tion of the Court the plaintiff then and there excepted and 
now tenders this, his 1st bill of exception, which he prays 
may be signed, sealed and made a ·part of the record, which 
is done accordingly this lOth day of January, 1936, within 
sixty days after final judgment had been ·enter~d in said 
cause, and after due notice in writing had been given the de-
fendant of the time and place at which the Court would be 
requested to sign the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Northampton County Circuit Cout·t. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, .Judge. 
page 13 ~ Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Fariners and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 2. 
Be it remembered that, at the trial of this cause, the couTt, 
at the request of the defendant, gave to the jury the fol-
lowing instructions : 
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''INSTRUCTION A. 
''The Court instructs the jury: That the burden of proof 
rests upon the plaintiff, Denard Spady, to prove by a pre-
ponderance of the evidence that he does not owe the judgment 
-complained of, and unless said jury believe that said. plain-
tiff has proven by a preponderance of the evidence that he 
does not owe said judg·ment, it is the duty of the jury to 
:find a verdict for the defendant Bank. 
''INSTRUCTION B. 
''The Court instructs the jury: That if they believe that 
the defendant executed the bond upon which judgment was 
confessed, also the agreements dated January 8, 1932, and 
December ... , 1932, and that said bond and agreements were 
delivered to the Banking Department of the Commonwealth 
of Virginia, a:nd there held until February 6, 1933, and then 
delivered to the Farmers and Merchants Trust Bank, and by 
it held until the judgment complained of was confessed; and 
if said jury further believe that the depreciation in the value 
of the assets of said Townsend Banking Company of $47,-
000.00 referred to in the agreement of January 8, 1932, · l1as 
continuously existed from the date of January 13, 1933, that 
being the date of the merger, up to and including the pres-
ent, it is the duty of said jury to return a verdict in favor 
of the Farmers and l\ferchants Trust Bank, defendant. 
"INSTRUCTION~,. 
''The Court instructs the jury : That upon the merger of 
Farmers & Merchants Trust Bank, The Townsend Banking 
Company, Inc., and Cheriton Banking Company, Inc., on 
January 13, 1933, the three corporations became one corpora-
tion with the rights, privileges, franchises of each of sHid 
corporations, and all property, real, personal and mixed and 
all debts due on whatever account and all choses in action 
and all interest in any property were transferred to and vest"ed 
in the merger corporation without further action, transfer, 
assignment, or deed, and the merged corporation became ob-
ligated for the ·payment of all the debts and liabilities of 
each of the three corporations.'' . 
page 14 ~ To the giving of each a·nd every one of these 
instructions the plaintiff objected on the follow-
ing grounds: 
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a. To Instruction A, given at the request of the defend-
ant, the plaintiff by Counsel objected on the ground that 
though it is nominal plaintiff in this action, the real plaintiff 
is the defendant Bank, which has obtained judgment by con-
fession against the plaintiff, and it is the contention of the 
plaintiff that immediately upon the institution of this action 
brought for the purpose of setting aside that judgment, it 
beca1ne the duty of the defendant under the law to show that 
the plaintiff was indebted to it in the amount claimed by it. 
b. To Instruction B, ·given at the request of the defendant 
the plaintiff by counsel objected on the g·round that it as-
sumes improperly that the note,' upon which the judgment 
in this case was confessed, became the property of the de-
fendant Bank, whereas that is a question to be passed upon 
by the jury, it being· fairly arguable from the agreement 
pursuant to which the note was executed, and other docu-
mentary evidence in the case, and also plain from the testi-
mony of the plaintiff hin1self and other witnesses for the 
plaintiff, that it wasn't the intention of the maker of that 
note or the similar notes mentioned during the trial, to be-
come the property of the defendant Bank, and because the 
Merger Agreement shows beyond any question that they 
would not become the property of the defendant Bank, and 
weren't intended to become the property of the defendant 
Ba~. The question of the ownership of the notes is one for 
the jury and not one to be assumed by the Court, as it will 
assume if it gives this Instruction, and further for the rea-
son that to make the liability of the payment upon this note 
to depend upon whether or not the depreciation in the assets 
of the Townsend Banking Company in the amount of $47,-
000.00 existed and has continued to exist is entirely irrelevant. 
c. To Instruction F, g·iven at the request of the 
pag·e 15 ~ defendant, the plaintiff by counsel objected orr 
the ground that said Instruction should limit the 
right of transfer to the property, 'vllich the various corpora-
tions owned and bad a rig·ht to transfer, and should also 
state that wllatever transfer was· effected 'vas only such frans-
f.er as 'vas contemplated by the Merger Agreement. 
But the Court overruled all objections to the said instruc-
tions and g-ave them as requested by defendant. To which 
action of the Court the plaintiff then and there except~d, and 
now tenders this, his 2nd bill of exception, which he prays may 
be signed, sealed and m·ade a part of the record, which is 
done accordingly this lOth day of ,January, 1936, within sixty 
days after final judgment has been entered in said caus·e·, and 
after due notice in writing had been given the defendant of 
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the time and place at which the Court would be requested to 
sign the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, Judge. 
page 16 } Virginia: 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farmers and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 3. 
Be it remembered that, upon the trial of said cause, the 
plaintiff requested the Court to giye the following instruc-
tions: 
"INSTRUCTION 1. 
''The Court instructs the jury that if they believe from 
the evidence that the note upon which judgment was obtained 
in this case had attached to it, as a part thereof, two agree-
ments, to-wit, the agreement of January 8, 19·32, and Decem-
ber ... , 1932, and was in effect a penal bond, they ~b ould 
find for the plaintiff, for the reason that the statutes of this 
State do not authorize the confession of judgment on any 
such instrument. It would then be the right of the defend-
ant to assert such rights as it might have in court without 
prejudice by reason of your verdict.'' ~ 
"INSTRUCTION 4. 
''The Court instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
had sufficient assets to pay its publi~ liabilities on Jan nary 
13, 1933, then there is no liability on Denard Spady and you 
mitst find a verdict in his favor." 
''INSTRUCTION 4A. 
''The Court instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
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had sufficient assets to pay its public liabilities on JEl,nuary 
13, 1932, and for three years thereafter, then there is no lia-
bility on Denard Spady and you must find a verdict in his 
favor." 
''INSTRUCTION 5. 
''The Court instructs the jury that if you believe from the 
evidence that the Farmers & Merchants Trust Bank had not 
ascertained or determined the actual loss and damage to all 
of the assets of the Townsend Banking Company, Incor-
porated, by a sale and liquidation of all of the assets of said 
·Townsend Banking Company, Incorporated, within three 
years from January 8, 1932, then you must find a verdict 
in favor of Denard Spady.'' 
page 17 ~ ''INSTRUCTION 6. 
'·'The Court instructs the jury that Denard Spady is in no 
way liable upon the guaranty bond until the Farmers & Mer-
chants Trust Bank has exhausted by liquidation and sale the 
entire assets of the Townsend Banking Company, Incorpo-
rated, as they existed· on January 13, 1933, and that as a re-
sult of said liquidation and sale there leaves a deficit or an 
amount less than enough to pay the public liabilities of the 
said Townsend Banking Company, Inc., on January 12, 1.933, 
and that such liquidation and sale and actual determined loss 
had to occur and had to be ascertained within three vears 
from January 8, 1932. '; · 
But the Court refused to give any of the said instructions.-
To which action of the Court plaintiff then and there ex-
cepted and now tenders this, his 3rd bill of exception, which 
he prays may be signed, sealed and made a part of the rec-
ord, which is done accordingly this lOth day of Jan nary. 1936, 
within sixty days after final judgment had been entered in 
said cause, and after due notice in ·writing had been g-iven 
the defendant of the time and place at which the Court would 
be requested to sign the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Northampton County Circuit Court. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, Judge. 
D. Spady v. Farmers aud Merchants Trust Bank. ·41 
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In the Circuit Court for Northampton County. 
Denard Spady 
'V. 
The Farmers and Merchants Trust Bank, IncorporatPd. 
BILL OF EXCEPTION NO. 4. 
Be it remembered that, upon the trial of this cause, the 
plaintiff asked leave to introduce, as part of the evidence in 
his behalf, the exhibits marked in the transcript as Exhibits 
6, 7, 8, for the purpose of showing the financial condition 
of the Townsend Banking Company, Inc., on ,June 30, 1922, 
December 31, 1932, and January 13, 1933, respectively, the 
said exhibits 6 and 7 being the reports of the condition of 
said bank· made to the State Corporation Commission of 
Virginia by the proper authorities of said bank on the rlates 
mentioned, and the said exhibit 8, being a statement of the 
financial condition of the said bank as shown by its books on 
January 13, 1933. To the introduction of these exhibit~ th~ 
defendant objected, an the following grounds: 
If your Honor please, our objection to this bank statement, 
and to any other statement of the Townsend Banking Com-
pany prior to the date of the merger of January 13, 1Jl23, 
is upon two grounds. In the first place, this is a suit by the-
or the judgment was confessed in favor of The Farmers & 
Merchants Trust Bank, and The Farmers & Merchants Trust 
Bank isn't bound by statements made by The Town~end 
Banking Company. In the next place, if your Honor ple~se, 
this plaintiff, Mr. Spady, and the plaintiffs in the similar 
suits are estopped, as we understand the facts and the ]a w 
as applied to the facts in this case, to raise any qnl.lRtion 
that in any way conflicts with the various papers he ~i~"Ded 
up to and including the merger of January 13, lfl33. This 
is the second time this case has been before your Honor and 
· you recall, I am sure, in considerable detail the 
page 19 ~ evidence at the last time. This particular paper 
that counsel has offered I understood Mr. Heath to 
say is a copy of the financial statement of the Townsend 
Banking Company at the close of business on .June 30, 1932. 
Now at" that time the Farmers & ~rferchants Trust Bank had 
nothing in the world to do with it. No authority· over its 
statements, whether they ·are correct or not. In addition to 
that, your Honor will recall as counsel for the plaintiff has 
42 Supreme Court of Appeals of Virginia 
already introduced a statement, a supplemental agreement 
dated the blank day of Dece1uber, 1932, continues in effect the 
agreement of J anuarv 8, 19:32, pursuant to which this plain-
tiff, 1\fr. Spady, and the others, g·ave their notes aggregating 
$47,000.00. In the December agreement it was expressly 
stated in there that the nierg-er was in no way to eff~ct his 
note which he had given,-that it was to be just as binding 
as thoug·h given to the Farmers & 1\tierchants Trust Bank, into 
which they should all be merged. That is coming· along sev-
eral months after this statement here. The only possible 
effect of this statement, which cannot bind the FarmP.rs & 
~ferchants Trust Bank, the only effect is to becloud the jury. 
Your Honor will recall further that under the terms of the 
merger agreement, which has been introduced in evidence, 
this plaintiff, 1\tir. Spady, as one of the directors of the bank, 
agreed that there was to be a committee of six, two from 
each bank, to appraise those assets; that the merger wa~ to 
be based on that appraisal:. that .each bank was to pnt up 
enough of Class ''A'' assets to make good its public Hahili-
ties. All of those papers have been introduced. In addHion 
to that your Honor will recall from the last case, (that isn't 
shown in here) but as I say, this has been before you brfore,. 
it was testified to and not contradicted by both 1\-fr. Long 
and by 1\fr. Dixon, that at the time of this merger in the pres-
ence of Mr. Spady, plaintiff, the giving of these not€lR ag-
g·regating $47,000.00 over to this bank was so discussed; that 
they were hoping that would not have to be done, but it was a 
choice to do that or liquidate the Townsend Bank-
page 20 ~ ing Company, and they decided to do that, 1\fr-. 
Spady included. To briefly summarize our con-
clusions, our contention is that The Farmers & l\tierchants 
Trust Bank, defendant in this suit, is not bound by any state-
ments prior to the date of the merger. In addition, this 
plaintiff, having signed the $3,000.00 note, having signed the 
agreement in connection therewith of ,January 8, 1932, hav-
ing signed the supplemental agreement of December .... , 
1932; having signed the Merger Agreement, is estopped from 
claiming or in any \Vay contending that The Townsend Bank--
ing Gompany at the time of tbe merger was solvent. Now, 
if this plaintiff can s·how that after that merger there was- a 
time when the assets formerly owned by The Town·~end 
Banking Company were sufficient to meet the public liabili-
ties of the Townsend Banking Company, that is a diff~rt'nt 
proposition. But this· plaintiff, and all other plaintiffs, are 
estopped from denying· the very thing they admitted some 
tbree or four· times Q.ver theu o.wn signatures .. ''" 
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This objection was sustained by the Court, who refused to 
allow the said exhibits to be introduced. To which action of 
the Court the plaintiff then and there excepted and now ten-
ders this, his 4 bill of exception, which he prays may be 
signed, sealed and made a part of the· record, which is done 
accordingly this lOth day of January, 1936, within sixty days 
after final judgment had been entered in said cause, and after 
due notice in writing had been given the defendant of the 
time and place at which the Court would be requested to sign 
the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, Judge. 
page 21 ~ Virginia: 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farmers and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 5. 
Be it remembered that, upon the trial of this cause, the 
plaintiff asked leave to introduce as evidence i'n his behalf 
the papers marked in the 1\{anuscript Record as Exhibits 15, 
16, 17, 19, 20, 21, 22, 23, 24, and 25, to the introduction of 
which the defendant objected on the ground that the defend-
ant was not bound by them and because their introduction 
would be in conflict with the court's ruling, which objection 
was sustained by the Court who refused to allow sairl ex-
hib~ts or any of them to be introduced. To which action of 
the Court the plaintiff then and there excepted and now ten-
ders this, his 5th bill of exception, which he prays may be 
signed, sealed and made a part of the record, which is done 
accordingly this lOth day of January, 1936, within sixty days 
after final judgment had been entered in said cause, and 
after due notice in writing had been given the defendant of 
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the time and place at which the Court would be requested to 
·sign the same. 
JNO. E. NOTTINGHAM, (SPal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste : 
JNO. E. NOTTINGHA~£, Judge. 
page 22 ~ Virginia: 
In the Circuit Court for Northampton County. 
Denard Spady 
'1). 
The Farmers and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 6. 
Be it remembered that, upon the trial of this cause, while 
the witness D. K. Long was on the stand, the plaintiff Rongbt 
to show that certain financial statements of the condition of 
the Townsend Banking Company, Incorporated, which were 
prepared by the witness, and read at the meetings of the d5-
rectors of the bank, held on the 31st day of J\IIarch, 1932, and 
April 2nd, 1932, were truthful statements of the condition of 
the bank as shown by its books at the time they were n1ade. 
These statements showed that the bank was solvent with capi-
tal unimpaired and a surplus. To this line of questions the 
witness had replied in the affirmative, but later on added 
that he was not prepared to state that the value of the loans 
and discounts, as carried in the statements, were the actual 
value. Thereupon, the Court, over the objection of the plain-
tiff, stated to the jury that it should disregard all the f( .. ~ti­
mony of the said witness as to the accuracy and truthfulness 
of the said statements, and directed that the said testimony 
be stricken out, for the reason, as stated by it, that, unless 
the witness were prepared to say that, of his own knowlrdg·e, 
the said loans and discounts were actually worth the sums 
at which they were carried in the statements, he could· not 
testify as to their correctness. All of which will more fully 
appear by referring to pages 54-60, inclusive, of the ~faun­
script Record. To which action of the Coui·t the plaintiff 
then and there excepted and ·now tenders this, his 6th hill of 
exception, which he prays may be signed, sealed and made 
a part of the record, which is done 3:ccordingly, this lOth day 
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of January, 1936, within sixty days after final judgment had 
heen entered in said cause, and after due notice in writing 
had been given the defendant of the time and place at which 
the Court would be requested to sign the same. 
JNO. E. NOTTINGHAM, (S~al) 
Judge of Northampton County Circuit Court. 
A Copy-Teste: 
· JNO. E. NOTTIN·GHAM, Judge. 
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In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farmers and Merchants Trust Bank, Incorporated .. 
BILL OF EXCEPTION NO. 7. 
Be it remembered that, upon the trial of this cause, while 
tbe witness D. 1{. Long, introduced on behalf of the plaintiff, 
was on the stand, the plaintiff asked said witness .the fol-
lowing question: 
Q. Did the Bank that began business on the 8th dfty of 
January receive new capital of $15,000 from those new stock-
holders? 
Mr. Mapp: Objection. 
The Court: Objection sustained. 
Mr. Wise: Exception. Now, if your Honor, please. I pro-
pose to prove-
The Court: I don't think you should state that in the pres-
ence of the jury~ 
Note: The jury then retired from the court room, and the 
following question and answers were given before the conrt: 
Q. 1\fr. Long, when this consolidation of the Capeville Rnd 
Townsend Bank occurred in January, 1932, the New Town-
send Bank, or the merged bank, took over the assets of tl1e 
two banks, did it not? 
A. Yes, si!· 
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Q. And they came into your' custody as cashier of the 
merg·ed bank? 
A. Yes, sir. 
Q. What was the capital stock of the former Townsend 
Bank on the day prior to the merger~ 
A. $15,000.00. 
Q. 'Vhat was the surplus of the former Townsend Bauk 
on the before the merger? 
A. $22,500.00. 
Q. And do you recall what was the undivided 
page 24 ~ profit, or surplus T 
A. I would say around $1,500.00. I could tell 
by the records, but I would not. be positive otherwise. 
Q. $1,590.59, wasn't it? 
A. Yes, sir, I think that is correct. · 
Q. And what was the capital stock of the Capeville Bank'? 
A. $15,000.00. 
Q. What was the surplus of the Capeville Bank Y 
A. $5,000.00. 
Q. What was the undivided profits of the Capeville Bank? 
A. Six hundred and some dollars. I would not say posi-
tive. This paper shows $688.00. · 
Q. We are assuming that is subject of correction. 1\fr . 
.Smith, the bank examiner, had been there going over those 
books of those banks, hadn't he f 
A. He was there when the consolidation was being worked 
out. 
Q. And this consolidation resulted in the new bank and 
the transfer of the surplus and undivided profits of those two 
former banks into a reserve in the new bank? 
. A. Yes, sir, with the exception of $5,000.00. 
Q. And new stockholders came in and subscribed and pnicl 
in $15,000.00 of new capital stock into the merged bank, dicln 't 
they? 
A. Yes, sir. 
Q'. And new stockholders came in and subscribed and paid 
in $15,000.00 of new capital stocl{ into the merged bank, cliclu 't 
theyY 
A. Yes, sir. 
Q. And the merged banlr started with a capital paid in of 
$15,000.00? 
A. Yes, sir. 
Q. You had that money paid into your hands as Oashierf 
A. Yes, sir. 
Q. And the new set up was made with the $15,000~00 of 
capital stock_ and $5,000.00 of surplus· taken over from the 
surplus of the other two banks!' 
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page 25 ~ A. Yes, sir. 
Q. And except that $5,000.00 all of the cnpital, 
all of the surplus and all of the undivided profits of those 
other banks was transferred to the books of the merged bank 
as a reserve? 
A. Yes, sir. 
Q. They were set up in your liabilities as a reserve. And 
what was the amount of that reserve 7 
A. Forty-five thousand and some hundred dollars. 
Note: Witness handed paper by Mr. Wise. 
A. This is $59,000.00, but $5,000.00 was charged off on the 
bank building. As I remember it was $45,000.00. 
Q. Yon had two banking buildings of the two former banks? 
A. Yes, sir. 
Q. And the new bank took possession of those two bank-
ing buildings ? 
A. Yes, sir. 
Q. What was the value at which those banking buildings 
had been carried on the books of those two banks? That is, 
'vhat was the value that The Townsend Bank carried its 
banking building? 
A. $2,200.00. 
Q. What was the value of the Capeville Bank? 
A. I think $1,900.00. 
Q. And when those two properties,-they were real es-
tate, of course, they owned the land and the buildings? 
A. Yes, sir. 
Q. And they were transferred to the new Townsend Bank? 
A. Yes, sir. 
Q. And what value did the new Townsend Bank place upon 
those two banking buildings in setting them upon the hooks 
of the new bank Y 
A. The Townsend Bank was $2,200.00 and the Capeville 
bank $500.00. 
Q. So you wrote off $5,000 from the value of those proper-
ties? · 
page 26 ~ A. About that, yes, sir. 
Q. And the ag.qregated of the capital, surplus 
and undivided profits of the two old banks had amounted to 
approximately $59,000. Isn't that right? 
A. Yes, sir, before the consolidation. 
Q'. And writing off $5,000 from the value of the bB.nking 
house and setting up $5,000 in the surplus of the new bR.nk 
left you forty-nine thousand and some odd dollars to be set 
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up as a reserve in the bank statements of the new or merged 
hankY 
A. I think it was $5,400 marked off Capeville. That left 
us a contingent of $49,930 and some cents. 
Q. Then you testified the new capital of $15,000 was paid 
in? 
A. Yes, sir. 
Q. And you took over all of the notes, bonds that the two 
banks had held Y 
A. Yes, sir. 
Q. And set them upon the liability side of your account Y 
A. Yes, sir. 
· Q. At book value 1 
A .. Yes, sir. 
Q. As shown on the books of the former bank Y 
A. Yes, sir. 
Q. And you took over notes and bonds that had been owned 
by the former two banks¥ 
A. Yes, sir. 
Q. And took them over at the book value of the former 
banks? . 
A. At what the banks had paid for the stocks and bonds. 
That may not be book value. What we actually 
page 27 ~ paid for them. 
Q. What the Capeville or Townsend Bank liad 
actually paid for bonds and stocks they were carried on your 
Townsend Bank in that way and carried on the books of the 
Capeville BankY That wayY 
A. Yes, sir. · 
Q. And you took them over into the new accounts on that 
basis? 
A. Yes, sir. 
Q. Now, when Mr. Smith had been there and examined the 
assets and liabilities of the hvo banks that were merged be-
fore they were merged he prepared a statement of that de-
preciation he estimated had occurred in the assets of those 
two banks, did he not Y 
A. Mr. Smith worked out the consolidation, Mr. Wise. 
Q. In setting up the books of the To'Ynsend Bank that re-
sulted from the merger of the Townsend and 'Capeville banks 
did you set up those books under instructions from Mr. 
SmithY 
A. Yes, sir, according to his figures. 
Q. He gave you the figures, he gave you the value to put 
the bonds and notes in as an asset 7 
A. I don't think he said anything about · that. We put 
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those in at what we had been carrying them at in the two 
banks. 
Q. Was he there with you when you put those in? 
A. He wasn't there when we made entries. 
Q. He made up the working sheet and you set your books 
up from that? . 
A. Yes, we understood from ~1r. Smith what was to be 
done. 
Q. Did he tell you to write off anything from the value of 
any of the assets of either the Capeville or the Townsend 
Bank? 
A. I do not think he did. 
Q. Other than the write off on the value of the banking 
houses?· 
A. I think we worked the banking house out without Mr. 
Smith's assistance. 
page 28 } Q. But in opening your books for the merged 
Townsend Bank you set up all other assets than 
the banking house at the values that Mr. Smith gave you? 
A. At the values we had been carrying them at. 
Q. And without any write off? 
A. No,. sir, we didn't charge anything off of the stocks 
and bonds or notes. 
Q. Just carried them at book value? 
l.l. Yes, sir. ' 
Q. Now, how much cash did. the merged company take over 
from the two banks that were merged? 
A. According to your statement $13,000, but I would not 
swear to that unless I saw the book. 
Q. Don't call it my statement. Didn't the Capeville bank 
have $3,138.00 and the Townsend Bank $10,240.00? 
A. I don't know, sir. 
Q. Well, let's have the statement. 
A. You have the merger right there. I would rather have 
that. 
Q. While he is after the merger, you did take over-
A. vV e took over what cash each bank had, but I would not 
swear the exact amount. 
Q. And it came into your hands and was your money? 
A. Yes, sir. 
Q. Had the Capeville bank due to it from other banks and 
bankers money at the time of this merger? 
A. From other banks? 
Q. Yes. 
A. That was cat'ried in this lot of cash ''Cash due from 
Banks''. 
Q. And that bank held the obligations of those other banks? 
50 Supreme Court of Appeals of' Virginia 
A. Yes. 
Q. According to your best knowledge and belief were those 
other banks from which cash was due good and solvent banks? 
A. Yes, sir, I think they 'vere. We never lost anything 
from them. · 
page 29 ~ Q. You collected all that was due on those obli-
gations~ 
A. Yes, sir, all the cash items. 
Q. So it was good and a real hundred per cent asset. So 
at any rate when the new or merged bank started in busi-
ness, counting cash and cash clue from other banks and sub-
scriptions paid for capital stocks, you had in your hands 
son1ewhere in the neighborhood of $28,000 in real money, or 
equivalent? 
A. Cash of $3,458.97. 
Q. You are calling no'v the items of the-
A. That was cash in bank. 
Q. That the merged Townsend Bank took over and started 
business? · 
A. Yes, sir, $7,343.17 due from banks. 
Q. That is from the Capeville Bank~ 
A. Now, due the To,vnsend Banking Company, the Con-
solidated Bank. 
Q. I-I ow much was it all told then~ 
A. $10,802.14. 
Q. Then that was either cash in hand or obligations of 
banks which were subsequently paid in full? 
A. Yes, sir. 
Q. Mr. L9ng, on the day of this consolidation you signed 
an agreement that you are familiar with and that has been 
filed in this case as Exhibit 3, I believe. You have heard it 
read and ren1ember the agreement? 
A. Yes, sir. 
Q. And you signed and delivered to Mr. Smith a note for 
$1,500.00, didn't you f 
A. No, sir, $3,000. 
Mr. Mapp: If your Honor please, "re Ilave no objection to 
this question. I do not want the record to be that this part 
is excluded, the fact that he signed the note and agreement. 
Mr. Wise: We will bring that out again. 
The Court: I think that is proper evidence. 
Mr. Wise: I will make a note to ask that again tl1en, but 
I want this asked now. 
page 30 ~ Q. I call your attention to the statement of· that 
agreement in substance. and to the effect, and only 
D. Spady v. Farmers and Merch~nts Trust Bank. 51 
for the purpose of drawing your attention to it and not to 
hold you or the other side to the exact language. At the 
Banking Department of Virg·inia ~Ir. Bristo·w had determined 
that there had occurred a depreciation in the assets of The 
Townsend Banlking Company, Incorporated. Did he dis-. 
cuss that with you, or you discuss it with Mr. Smith or Mr. 
Bristow? 
A. I think we discussed that with Mr. Smith, Mr. Wise. 
Q. In taking oyer the assets of the Capeville Bank and 
Townsend Bank in the merger that we have discussed no de.: 
preciation had been applied to the assets that were taken 
over from those two banks, had it Y 
A. No depreciation had been marked off, no, sir. 
Q. Did you or did you not understand that this $47;000.00 
of depreciation, which the Banking Department stated it had 
ascertained, applied to the values that you had set on the 
books of the merged or new bank? 
A. We understood that was depreciation in the stocks and 
bonds and that is what the $47,000.00 was put up for. 
Q. In other words, you had taken the assets of the other 
two banks just the way they bad been carried on the books 
of the other two banks 1 
A. Yes. 
Q. Transferred them at the value you found them to be 
set up in the old bank into the account of the new hankY 
A. Yes, sir. 
Q. With no write down or write off of any sort? 
A. We never wrote off anything, no, sir. 
Q. And when you were asked to sign this agreement and 
to sign that note the $47,000.00 depreciation that is referred 
to therein was a depreciation to be applied to the following 
that l1ad been set up in the assets column of the new bank? 
A. That. was depreciation on the amount that had been 
set up to take care of any loss in the stocks and bonds. That 
is what I understood. 
page 31 ~ Q. And at the same time you had wiped out the 
capital and surplus and undivided profits of the 
former two banks and translated them into a reserve in your 
liability column of the new or merged bank? 
A. Yes, sir. 
Q. So that you set. up a reserve in the liability column 
equal to the estimated depreciation that had not been written 
off of the assets, did you not Y 
A. Not exactly, no, sir. 
Q. Well what did you do f 
A. In other words, they still contended it was a deprecia-
tion existed in the stock and bond account and this reserve 
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was set up to take up any depreciation and the notes were 
still held. 
Q. They still contended that. Did they tell you to write 
off anything more from your assets Y 
A. No, sir., they didn't tell us to write off anything more. 
Q. Now you made out statements periodically thereafter 
of the conditions of the bank, did you not? 
A. Yes, sir. 
Q. And you reported them to the meetings of the Board 
of Directors from time to time? 
A. Yes, sir. 
Q. And those that 've had reference to yesterday were such 
reports? 
A. Yes, sir. 
Q. Did you make out and forward to the Banking Depart-
ment similar statements? 
A. Yes, sir. 
Q. Did you ever receive the return of any of those state-
ments from the Banking Department? 
A. What do you mean? 
Q. Were they returned to you with any statement that they 
were incorrect or improper Y 
page 32 ~ A. No, sir. 
Q. Were there examinations of your bank after-
wards between January, 1932 and 1933? 
A. Yes, sir. 
Q. In the course of those examinations were you ever told 
that any of the statements yon had made were improper or 
incorrect in any respect? . 
A. No, sir. 
Q. During the period of 1932 to 1933, January 8, 1932, to 
January 13, 1933, did your Bank liquidate or sell any of the 
stocks and bonds that were taken over at the time of the mer-
ger? · 
A. I couldn't say, Mr. Wise, without the records.· 
· Q. Did they sell any substantial amount of them Y 
A. I do not think so. 
Q·. You would recall whatever was sold? 
A. I would if there was any large amount. 
Q. · To the best of your recollection what would be the most 
that was sold Y 
A. I wouldn't say, 1\{r. Wise, without some record to re-
fresh my memory. I could be mistaken. 
Q. Is there a record to which you can refer? 
A. Yes, sir, they have a liability stock and bond register. 
Q. May we have that, please. 
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Mr. King: I think the general record will tell you if you 
will refer to it. · 
A. I mean there might have been some sold in the sum-
mer sometime. Mr. Wise,· according to these bQoks I would 
say not much, not over $500.00. 
Q. Well, let's see if we can't nail it closer than that. From 
those books and the best memory you have on the subject 
what would you say f 
A. I would not say over $500.00. 
Q. During this period did you purchase any considerable 
amount of stocks 1 
page 33 ~ A. I do not think we did. 
Q. Is it your best recollection you did not? 
A. Yes, sir. 
Q. And when you state according to your memory "any 
considerable amount'' what do you mean 1 , 
A. According to those books we didn't buy any. 
Q. According to those books and your best memory is it 
a fact you did not buy any? 
~ir. Mapp: If your Honor please, the jury was withdrawn 
so we could get in the record the answer of one question, 
which has been objected to and objection sustained. I do 
not believe this is proper procedure now. We have gone far 
afield from that. After the case is over if the judgment is 
in favor of the defendant all of this will be in the record 
that all of this was excluded from jury and a lot your Honor 
did not exclude. When the jury went out it was for one 
purpose. 
1\fr. Wise: Then let the jury come in and let me ask the 
questions before then1. 
The Court: I think Mr. Mapp is right to a certain extent. 
A great many questions you have asked were with reference 
to· the question, I excluded but one question about l1is sign-
ing that. No question but what that is proper evidence. I 
think it is improper now, but some of those things may come 
up when they sold or bought stocks and bonds and may be 
material questions.'' 
To all of this testimony, except the question and answer 
as to the execution of a note for $3,000.00, as shown on page 
70 of the same record, the defendant by its failure to stop 
examination objected; which objections was sustained by the 
Court. To which action of the Court the plaintiff then and 
there excepted and now tenders this, his 7th bill of exception, 
which he prays may be signed, sealed and made a part of 
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the record, which is done accordingly this lOth day of J anu-
ary, 1936, within sixty days after final judgment had been 
entered in said cause and after due notice in writing had 
been given the defendant of the time and place at which the 
Court will be requested to sign the same. 
JNO. E. NOTTINGHA~£, (Seal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste: 
JNO. E. NOTTINGHAM, Judge. 
page 34 ~ Virginia : 
In tl~e Circuit Court for Northampton County. 
Denard Spady 
v. 
Farmers & Merchants Trust Bank. 
BILL OF EXCEPTION NU~IBER 8. 
Be it remembered that, upon the trial of this cause, while 
the witness D. K. Long 'vas on the stand the following ques-
tions were asked, objections made and rulings made by the 
Court: 
'' Q. Townsend Bank had a banking house f 
Mr. ~{app: We object to this as immateriaL 
The Court: Sustain your objection. 
Mr. Wise : Exceptions. 
Q'. And it had furniture and fixtures had itf 
Mr. Mapp: We object to this as immateriaL 
The "Court: Sustain your objection. 
Mr. Wise: Except. 
Mr. Heath: We should state here what we expect to prove .. 
The Court : It is rigbt in there, every one of them. 
Q. The Townsend Banking Company I1ad stockholders,. did 
it notf 
Mr. Mapp: We object to this as immateriaL 
The Court: Sustain your objection. 
Mr. Wise: Exeept.. · 
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Q. What was the capital of the Townsend Bank prior to 
the merger? 
Mr. Mapp: We object to this as immaterial. 
The Court: I sustain your objection. 
Mr. Wise: Except. 
Q. What was the surplus of the Townsend B'ank before the 
·merger? 
Mr. Mapp: Same objection. 
The Court: Objection sustained. 
Mr. Wise: Except. 
Q. What was the undivided profits of the Townsend Bank-
ing Company before the merger? 
:Afr. Mapp: Same objection. 
The Court: Objection sustained. 
1\fr. Wise: Exception. 
Q'. What were the capital, surplus and undivided profits of 
the Capeville ·Bank? 
1\fr. Mapp: Question objected to. 
The Court: Objection sustained. 
Mr. Wise: I take an exception. 
Q. On the day of the merger the Townsend Bank had a 
certain amount of cash? 
Mr. Mapp: Question objected to. 
The Court: Objection sustained. 
1\fr. Wise: Exception. 
Q. And certain amount of cash due from bank and bankers? 
Note: Same ruling. 
Q. And the cash due from banks and bankers was due from 
banks and bankers who were solvent and capable of paying, 
and who did subsequently pay? 
Note: Same ruling. 
Q. And the Capeville Bank had a certain amount of cash 
on hand, did it not? 
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Note: Same ruling. · 
Q. And it had cash due from banks and bankers, did it 
not? 
Note: Same ruling. 
Q. And those banks and bankers were solvent and capable 
of paying and subsequently did pay the amount so due~ 
Note·: Same ruling. 
Q. The Townsend Bank had money loaned on notes and 
bills, did it not Y 
Note: Same ruling. 
· Q. And the Capeville Bank had money due on bills and 
notes, did it not? 
Note: Same ruling. 
Q. And the amount of these bills and notes in each instance 
was shown on the books of those banks in the amount that 
had act"q.ally been loaned, did it not Y 
Note: Same ruling. 
Q. And the Townsend Bank had investments in stocks and 
bonds, did it not? 
page 35 ~ Same ruling. 
Q. And the Capeville B·ank had investments in stocks and 
bonds, did it not? 
Note: Same ruling. 
Q. And in each instance the amount paid for each item 
was reflected in a truthful entry upon the books of those 
banks, was it· not f 
Note: Same ruling. 
Q·. Now, on the 8th day of January, or prior to the 8th day 
of January, Mr. Smith, of the State Banking Department, 
went over the books of your banks, did he not~ 
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Note : Same ruling. 
Q. And discussed with you the question of certain deprecia-
tion to be charged against certain of the investments of these 
two banks by reason of depreciation in the value of certain 
of these securities Y 
Note : Same ruling. 
Q. And in the course of your discussions with Mr. Smith 
before the merger did Mr. Smith give you a set out for open-
ing the books of the new or merged Townsend Bank' 
Note : Same ruling. 
Q. Did he tell you to write off anything for depreciation 
in the value of any of the assets of either of the banks that 
were to be merged Y 
Same ruling. 
Q. You did open a new set of books for the new or merged 
Townsend Banking Company, did you not Y 
Note : Same ruling. 
].fr. Wise: If your Honor please, I think that question is 
hardly in the class with the others. Certainly they could not 
sta_rt a banking business without a set of books. Now your 
Honor has held I can show what value the assets of the bank 
are. I have to start somewhere and it would be the books I 
'vould have to turn to. 
The Court: Whether they got new books or used old ones, 
I don't think is material. I will sustain the objection. 
Mr. Wise: We note an exception. 
Q. Did the merged or new bank open books when it started 
in business? 
A. They used the Townsend Bank books, Mr. Wise. 
Q. That is they used the physical books? 
A. Yes. 
Q. And opened new accounts in those books, is that right? 
A. Yes, sir. 
Q. And they set up in those books statements of the assets 
and liabilities of the merged or new companies? 
1\fr. 1\fapp: We object to that. 
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The Court: Objection sustained. 
Mr. Wise: Except. 
Q. And you opened in those books an account in which you 
set up the assets of the bank in the nature of investments in 
Bills and Notesf 
Note: Same ruling. 
Q. Did you set up an account in which you set up the in-
vestments of the bank in stocks and bonds~ 
Note: Same ruling. 
Q. What was the book value of the bills and notes taken 
over from the Capeville Bank by the new or merged bank~ 
Note: Same objection and ruling. 
Q. What was the book value Y 
The Court: I do not know whether you have that in the 
record or not. You had better give that on a piece of paper 
and let the stenographer put it .in. I don't think you have 
it in. 
Note: The amount given the stenographer out of the hear-
ing of the jury was $117,211.16. 
Q. What was the book value of the stocks and bonds taken 
over by the merged or new bank from the Capeville Bank T 
Note : Same ruling. 
Q. I will repeat the last two questions as to the Town-
send BankY 
Note: Same ruling. 
Q. And I propose· to show that it was so much. When the 
merged or new Townsend Banking Company started in busi-
ness on or about the 8th day of January, 1932, how much 
cash and cash due from banks and bankers did that bank 
havef 
page 36 r !Ir. Mapp: This is after they merged! 
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A. Yes, sir. Cash and due from banks $10,802.14. 
Q. And the amo~nt due from banks and. hankers was due 
from responsible banks which subsequently paid the -amountY 
Is that right? 
A. Yes, sir. 
Q. How much new capital stock was subscribed to this 
merged hankY 
Mr. Mapp: Question objected to. 
The Court: Objection sustained. 
Mr. Wise: Exception. 
Q. How much cash was received by you as Cashier from 
the stockholders in payment for the stock of the new or 
merged bank Y 
.Note : Same ruling. 
Mr. Heath: The Court understands we are prepared to 
prove those amounts? · 
The Court: Those two amounts are already in there. ' 
Q. In setting· up the accounts of the new or merged bank 
'vere the capital and surplus of the two old banks, the Cape-
ville and Townsend Bank, set up as liabilities on the state-
ment of the new bank? 
Note : Same ruling. 
Q. How much surplus did the new bank start business 
withY 
Note : Same ruling. 
_Q. What if any reserve was set upon the books of the new 
hank as against estimated depreciation in the assets of the 
bankT 
Note : Same ruling. 
Q. What were the liabilities of the new bank at the time 
that it commenced business to depositors who had checking 
accounts in the bankf 
Note : Same ruling. 
Q. Did the bank have at the outset depositors who had 
checking accounts Y 
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A. Yes, sir. 
Q. And did that bank take oyer the checking account lia-
bilities of the other two banks that had been merged? 
Mr. Mapp: Question objected to as immaterial. 
ObJection sustained, and exception noted. 
Q. Did the bank start business with deposit accounts, in-
terest bearing deposit accounts~ 
Note: Same ruling. 
Q. What amount of liabilities did the bank start with on 
the savings or interest bearing accounts? 
Note: . Same objection on same grounds, and same ruling." 
To the action of the Court in sustaining the said objec-
tions the plaintiff then and there excepted and now tenders 
this, his 8th bill of exception, which he prays may be signed, 
sealed and made a part of the record, which is done accord-
ingly this lOth day of January, 1936, within sixty days after 
final judgment had been entered in said cause, and after due 
notice in writing had been given the defendant of the time 
and place at which the Court would be requested to sign the 
same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge, Circuit Court for Northampton County. 
A Copy-Teste: 
JNO. E. NOTTINGHAM, Judge. 
page 37 ~ Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
.'IJ. 
Farmers & Merchants Trust Bank. 
BILL OF EXCEPTION NUMBER 9. 
Be it remembered that, upon the trial of this cause, while 
the witness, D. K. Long, was upon the stand, the plaintiff, 
D. Spady v. Farmers and :Merchants Trust Bank. 61 
after showing that a certain statement bearing date of Jan. 
13, 1933, had been prepared by the witness and was a correct 
statement of the affairs of the To,vnsend Banking Company, 
as of Jan. 13, 1933, as shown by its books, offered a copy of 
the said statement in evidence, the same being as follows: 
PLAINTIFF EX. 8. 
''Statement of the condition of To,vnsend Banking Co. Be-
fore closing· books for merger) 
Date Jan. 13, 1933 
Loans and discounts 
Stocks and bonds 
Banking house and lot 
Furniture and fixtures 
Other real estate 
Resources. 
Cash and due from banks 
Maryland Trust Co., Baltimore, Md. 
First National Bank, Philadelphia, Pa. 
Eastville Bank 
Federal ·Deposit Ins. Corp. 
Total 
Capital stock, preferred 







Res. for Int. on Dep. 
Christmas Club 
U.S. Tax 
Res. for contingencies 
Liabilities. 
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To the introduction of which statement, and to the ques-
tions asked this 'vitness in regard to certain items therein, 
as to value carried on banking houses and lots, certain furni-
ture and fixtures value as carried on the books, the defendant 
objected; which objections were sustained by the Court. To 
which action of the Court the plaintiff then and there ex-
cepted and now tenders this, his 9th bill of exception, which 
he prays may be signed, sealed and made a part of the rec-
ord, which is done accordingly this lOth day of January, 1936, 
within sixty days after final judgment had been entered in 
said cause, and after due notice in 'vriting had been given 
the defendant of the time and place at which the Court would 
be requested to sign the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge, Circuit Court of Northampton County, Va .. 
' 
A Copy-Teste: 
JNO. E. NOTTINGHAM. 
page 38 ~ Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
1). 
The Farmers and 1\{erchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 10. 
Be it remembered that, upon the triaf of this cause, the 
defendant, by its counsel, asked the witness, Edmond Smith, 
what was the value of the stocks and bonds of the Townsend 
Banking Company, Incorporated, on January 13, 1933. 
Plaintiff objected to this question on tl1e ground that the 
witness had not shown any actual knowledge of such values 
and that his answers would simply be hearsay testimony. 
The witness, after having been questioned by the Judge, said, 
"We have service of statistics and the Financial Chronicle 
and one or two other authorities on stocks and bonds and 
the quotations came out of those". The plaintiff still ob-
jected on the ground that the said sheets should themselves 
be submitted to the jury and not the witness's reco:Uection 
of what they contained. The Court overruled the plaintiff 
objection to this question, and allowed the witness to state 
what was the value of the said stocks and bonds as disclosed 
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by the said publication. To which action of the Court the 
plaintiff then and there excepted, and now tenders this, his 
lOth bill of exception, which he prays may be signed, sealed 
and made a part of the record, which is done accordingly 
this lOth day of January, 1936, within sixty days after final 
.judgment had been entered in said cause, and after due no-
tice in writing had been given the defendant of the time and 
place at which the Court would be requested to sign the same. 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, Judge. 
page 39 ~ Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farmers and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 11. 
Be it remembered that, upon the trial of this cause, W. W. 
Dixon, a witness introduced on behalf of the defendant, tes-
tified, on his direct examination, that at no time between J anu-
ary 8, 1932, and January 13, 1933, was the Townsend Bank-
ing· Company, Incorporated, solvent, unless the $47,000.00 
of directors' bonds or notes dated January 11, 1932, were 
treated as a part of its assets. On cross examination this wit-
ness stated he signed certain minutes of the directors' meet-
ings of the bank, in which minutes by financial statement it" 
appeared that the bank's capital was unimpaired and that 
it had a surplus. The minutes were offered as evidence, 
simply for the purpose of impeaching the witness. But the 
Court refused to allow the said minutes to be introduced. 
To which action of the ·Court the plaintiff then and there ex-
cepted and now tenders this, his 11th bill of exception, which 
he prays may be signed, sealed and made a part of the rec-
ord, which is done accordingly this lOth day of Jan nary, 
1936, within sixty days after final judgment had been entered 
in said cause, and after due notice in writing had been given 
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the defendant of the time and place at which the Court would 
be requested to sign the same." · 
JNO. E. NOTTINGHAM, (Seal) 
Judge of Circuit Court for Northampton County. 
A Copy-Teste : 
JNO. E. NOTTINGHAM, Judge. 
page 40 ~ Virginia : 
In the Circuit Court for Northampton County. 
Denard Sp.ady 
'lJ. 
The Farmers and Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 12 .. 
Be it remernbered that, up.on the trial of this cause, the 
witness Edmond Smith, introduced by the defendant, had 
testified that at no time between January 8, 1932, and Janu-
ary 13, 1933, was ·the Townsend Banking Company, Incor-
porated; solvent, unless the $47,000.00 of bonds or notes bear-
ing date January 11, 1932, were treated as assets of the bank. 
On cross examination this witness testified having made in 
Aug11st, 1932, a report to the State Corporation Commission, 
as to the condition of the bank, and counsel for the plaintiff 
sought to introduce this report for the purpose of contra-
dicting the witness, and showing that, in the said statement, 
he had reported the said bank to be .solvent. But the Court 
refused to allow this report to be introduced to the jury, but 
stated he would allow counsel to cross examine him on said 
report. To ''rhich action of the Court refusing to allow state-
ment to be jntroduced, the plaintiff then and there excepted, 
and now tenders this, his 12 bill of exception, which he prays 
~ay be sig·ned, sealed and made a part of the record, which 
is done accordingly this 10 day of J anuacy, 1936, within sixty 
days afte.r final judgment had been entered in said cause, 
and after due notice in writing· had been given the defend-
ant of the time and place at which the Court would be re-
quested to sign the same. 
JNQ. E. NOTTLNGHAM, (Seal) 
Judge of Circuit Court for Northampton ·County. 
A Copy-Teste: 
JNO. E. NOTTINGHAM, Judge. 
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page 41 } Virginia= 
In the Circuit Court for Northampton County: 
Denard Spady 
v. 
Farmers & Merchants Trust Bank, Incorporated. 
BILL OF EXCEPTION NO. 13. 
Be it remembered that, upon the trial of this cause, W. \V. 
Dixon, a witness introduced on behalf of the defendant, was 
asked on his direct examination whether or not the merger 
between the three banks could have been effected "without 
putting up those bonds (meaning the notes executed by the 
plaintiff and others on J anu~ry 8, 1932,) aggregating $47,-
000". To this question asked the ·witness, plaintiff, by his 
counsel objected on the g-round that the said questions were 
improper and suggestive and called for a conclusion of the 
witness, and also because the merger agreement, the notes, 
the agreement of January 8, 1932, and that of December , 
1932, embodied the entire contract between the parties. But 
the ·Court overruled plaintiff's objections to the said ques-
tions and allowed them to be ans\vered by the witness; to 
which action of the Court the plaintiff then and there ex-
-cepted, and now tenders this, his bill of exception .No. 13, 
which he prays may be signed, sealed and made a part of the 
record, which is done accordingly this 10 day of January, 
1936, within sixty days after final judgment had been entered 
in said cause, and after due notice in writing had been given 
the defendant of the time and place at which the 
page 42} Court would be requested to sign the same. 
JNO. E. NOTTINGHA~1:, . (Seal) 
Judge of the Circuit Court for Northampton County. 
A copy-Teste: 
JNO. E. NOTTINGHAM, Judge. 
page 43- } Virginia: 
In the Circuit Court of Northampton County. 
D~nard .Spady 
v. 
Farmers and 1Yierchants Trust Bank. 
I hereby certify that the foregoing Bills of Exceptions 
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numbered 1 to 13 inclusive are true copies of the Bills of Ex-
ceptions in the case of Denary Spady v. Farmers and Mer-
chants Trust Bank, signed by me the lOth day of January, 
1936. 
Teste this lOth day of January, 1936. 
JNO. E. NOTTINGHAM, 
· Judge of the Circuit Court for Northampton County. 
page 44 ~ RECORD. 




The Farmers & 1\ierchants Trust Bank, a banking corpora-
tion or~;anized and existing· under the laws of the State 
of Virginia. 
Stenographic report of testimony and other incidents of the 
trial of the above entitled cause before Ron. John E. Notting-
, ham, and Jnry, which trial began in the Circuit Court of 
Northampton County on Novembe1· 19, 1935, and ended No-
vember 22, 1935. 
Present: Messrs. W. A. Dickinson, James E. Heath and 
Henry A. Wise, and N otting·ham & Nottingham, Attorneys ' 
for the Plaintiff, and Messrs. Otto Lowe, J. B~·ooks Mapp, 
and Mears & Mears, Attorneys for the Defendant. 
Note: The jury was called and the action at bar explained 
to them by the Oourt. 
Mr. Mapp: We wonld like the Court to ask if they are 
related to any of· the complainants in the companion cases. 
The Court: Are any of you gentlemen connected with Mr. 
C. E. Jones, Mr. E. V. Downes, are any of the other gentle-
men who have similar suits? 
Note : To which question by the Court all jurors answered 
NO. 
Note : Jury sworn. 
Opening statements were tlwn made by Mr. Heath on be-
half of the Plaintiff and by 1\fr. Otto Lowe on behalf of the 
Defendant. 
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page 45 ~ Mr. Heath: Now, Gentlemen of the Jury, here is 
the paper which we are submitting to you and 
on which we are asking a verdict at your hands. Here is a 
note bearing date January 11, 1932, in the principal sum of 
Three Thousand Dollars, reading as follows: 
EXHIBIT 1. 
. $3,000.00 Townsend, Va. Jan. 11, 1932 
On demand after date for money loaned, I promise to pay 
to the order of THE TOWNSEND BANKING CO., Inc., 
TOWNSEND, VA. Three Thousand and 00/100 DOLLARS 
with offset, negotiable and payable at THE TOWNSEND 
BANKING CO., INC., Townsend, Va. 
The maker or makers, endorsers or endorser, each hereby 
waives his or her homestead exemption as to the -debt evi~ 
denced by this note, and in the event default be made in the 
payment hereof at maturity, he, she or they, hereby agree to 
pay ten per cent, additional as attorney's fee for collection, 
and authorize and empower J. Warren Topping to confess 
judgment against him, her or them, jointly or severally for 
said sum; attorney's fees and costs of suit, in the Circuit 
Co,urt of Northampton County, Virginia, or in the Clerk's 
Office, or in any court of competent jurisdiction, and each 
hereby waives protest, presentation, demand and notices of 
dishonor. 
Witness my hand & seal. 
No .......... . 
Due .......... '' 
DENARD SPADY (Seal) 
(Seal) 
Mr. Heath. Now in the Clerk's Office of this County on 
the 16th day of August, 1935, this took place: 
''Virginia--
In the Clerk's Office of the Circuit Court of Northampton 
County, to-wit: I, Denard Spady, hereby acknowledge my-
self to be justly indebted to, and do hereby confess judgment 
in favor of Farmers & Merchants Trust Bank, 
page 46 ~ holder, assignee and successor to the TOW:::N"SEND 
BANKING CO., INC., in the sum of Three. Thou-
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sand D9llars ( $3,000.00), with interest thereon from the 11th 
.day of January, 1932, until paid, and the cost of this pro-
ceeding, together with 10% attorney's fee for collection, 
hereby waiving the benefit of my homestead exemptions as 
to the same. 
Given under my hand and seal this 16th day of August, 
1935. 
DENARD SPADY (Seal) 
By J. WARREN TOPPING, 
His Attorney in fact. 
We hereby certify that the evidence of debt has been taxed 
.according to law. 
FARMERS & MERCHANTS TRUST BANK, 
By OTTO LOWE, Its Atty. 
Virginia-
In the Clerk's Office of the Circuit Court of the County of 
Northampton, the 16th day of August, 1935. 
The foregoing judgment was duly confessed before me in 
my said office on the 16th day of August, 1935, at 3 o'clock 
P.M., and has been duly entered of record in Common Law 
:Order Book number 15, page 48. 
Teste: 
GEO. T. TYSON, Clerk, 
By VIRGINIA WILLIAMS, 
, Dy. Clerk." 
~Ir. Heath: We introduce introdt~Jce this and ask the Ste-
nographer to. mark it Plaintiff's Exhibit 1. 
Mr. Heath: Thereupon the Clerk entered this order, which 
I will ask the stenographer to mark as Plaintiff's Exhibit ~: 
· (Nota) ·Paper ·read to the jury by Mr. Heath as follows: 
''Virginia : 
In the Clerk's .Office of the Circuit Court of the County of 
Northampton, on the 16th day of August, A. D., 1935. 
Farmers & Merchants Trust Bank, holder, assignee and suc-
cessor to The Townsend Banking Co., Inc., Plt:ff., 
'IJ. 
Denard Spady, Defdt. 
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In Debt on Bond 
(Judgment confession) 
page 47 ~ "This day can1e J. Warren Topping, Attorney 
in fact for the defendant, as appears by bond con-
taining power of attorney for the purpose, duly filed and on 
behalf of the said Denard Spady, acknowledged himself in-
debted unto Farmers & Merchants Trust Bank, holder, as-
signee and successor to The Townsend Banking Co., Inc., in 
the sum of Three Thousand Dollars ($3,000.00), with interest 
thereon from the 11th day of January, 1932, until paid, and 
the costs of this proceeding, together with 10% attorney's fee 
for collection. 
Thereupon, it is considered that the plaintiff recover 
against the defendant the sum of THREE Thousand Dollars 
($3,000.00), with interest thereon from the 11th day of Janu-
ary, 1932, until paid, and its costs by it in this proceeding 
expended, together :with 10% attorney's fee for collection. 
This judgment is upon an instrument waiving the home-
stead exemption, and the plaintiff alleges that the evidence 
of debt here sued upon has been taxed according· to law. 
A Copy :-Teste: 
Teste: 
GEO. T. TYSON, Clerk, 
By VIRGINIA WILLIA~IS, 
D'y Clerk. 
GEO. T. TYSON, Clerk. . 
By VIRGINIA "\VILLilliS, D'y Clerk.'' 
1\ir. Heath: I ask your particular attention, gentlemen, to 
the following· paper, which is agreed by counsel, as I under-
stand, to be a true.and correct copy of the agreement of Janu-
ary 8, 1932, pursuant to which these notes were given. I 
introduce this as an exhibit and ask that the stenographer 
mark same as Plaintiff's Exhibit 3, which I will read to you 
as follows: 
''Memorandum of terms of an agreement entered into this 
the 8th day of January, 1932, between R. ]fulton Powell, W. 
B. Bull, 0. L. Rooks, -8. R. Bull, Denard Spady, A. F. Fitch-
ett, D. K. Long, J. W. Parsons, E. V. Downes, Uoland Be-
lote, .George L. Tankard, H. D. Warren, Frank Parsons, Jr., 
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C. C. Dunton and C. E. Jones, parties of the first 
page 48 }- part, and Townsend Banking Company, Incorpo-
rated, party of the second part. 
WITNESSETH, that whereas, by reason of the deprecia-
tion in the value of certain assets of said party of the second 
part and in consideration of the desire of said parties of the 
first part, being Officers and Directors of said party of the 
second part, to guarantee its safety and solvency and in con-
sideration also of the sun1 of Ten ('$10.00) Dollars, the re-
ceipt of which is hereby acknowledg·ed, the said parties of 
the first part have n1ade and delivered to the said party of 
the second part their several notes, the amounts of which 
and the conditions and stipulations of which a1·e hereinafter 
set out. 
The said parties of the first part have severally given their 
several notes as follows: 
R. Fulton Powell-$10,500.00; W. B. Bull-$3,000.00; 0. 
L. Rooks-$3,000.00; S. R. Bull-$3,000.00; Denard Spady--
$3,000.00; A. F. Fitchett-$3,000.00; D. 1{. Long-$3,000.00; 
J. W. Parsons---$3,000.00; E. V. Downes-$3,000.00; Roland 
Belote-$1,250.00; George L. Tankard-$1,250.00; H. D. War-
ren---$5,000.00; Frank Parsons, Jr., $2,000.00; C. C. Dun-
ton-$1,500.00 and C. E. J ones-$1,500.00. 
The said parties of the first part hereby 'vaive the notice 
provided in section 4149 (52) of the Code of Virginia. 
The afore~aid notes are hereby given, granted and deliv-
ered for the following purposes, that is to say: the Commis-
sioner of Insurance and Banking of Virginia bas ascertained 
a depreciation in the value of the assets of the said party of 
the second part of IFORTY-FIVE THOUSAND {$45,000.00) 
DOLLARS, more or less and said notes are to create a re-
. serve of wllich any loss or damage to the assets of tile said 
party of the second part may be reimbursed or made good 
during a period of three (3) years and none of said notes 
shall b~ surrendered or cancelled, nor shall the 
page 49 ~ maker thereof be relieved of their liabilities there-
under, unless and until tl1e whole of said deprecia-
tion is made good or eliminated. It is distinctly understood 
that any appreciation in the assets herein guaranteed shall 
not be pro ratably to the guarantors herein, unless the amount 
is sufficient to cover the total obligation. 
The said party of the second part agrees to the above and 
accepts the same as evidence of its assent, and has caused 
this agreement to be executed by its duly authorized officers. 
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\Vitness the following signatures and seals and the signa-
ture of the To.wnsend Banking Company, Incorporated,. as 
executed by its duly authorized officers. 
R. FULTON POWELL, 
W. B. BULL, 
0. L. ROOI{S, 
his 






DENARD SPADY, (Seal) 
A. F. FITCHETT·, (Seal) 
D. K. LONG, (Seal) 
J. W. PARSONS, (Seal) 
E. V. DOWNES, (Seal) 
ROLAND BELOTE, (Seal) 
GEO. L. TANI{ARD, (Seal) 
H. D. W ARR.EN, (Seal) 
FRANK pARSONS, J~., (Seal) 
C. 0. DVNTON, (·Seal) 
C. E. JONES, . (Seal) 
TOWNSEND BANI{ING COMP AN·Y, 
INCORPORATED, 
W. W. DIXON, President. 
Wit. G. W. J\fUMFORD. 
Atteste: 
D. 1{. LONG, Secretary. 
page 50 } 1\fr. Heath: On the ... day of December, 1932, 
the following paper was executed by not all but 
some of the parties to that agreement in the following Ian-
guage: 
''EXHIBIT 4. ', 
''THIS lHEMORANDUI\f OF AGREEJ\fENT entered into 
this ... day of December, 1932, by and among R. Fulton 
Powell, W. B. Bull, S. R. Bull, Denard Spady, A. F. Fitchett, 
D. K. Long, J. W. Parsons, E. V. Downes, Roland Belote, 
George L. Tankard, H. D. Warren, Frank Parsons, Jr., C. 
C. Dunton, C. E. Jones· and Administratrix 
of the Estate of 0. L. Rooks, deceased, parties ef the first 
part, and The Townsend Banking Company, Incorporated, 
or its assigns, party of the second part: 
WITNESSETH: That for and in consideration of the 
terms of that certain agreement entered into on the 8th day 
of January, 1932, by and between the parties hereto, except 
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0. L. Rooks who is now deceased; and for the further con-
sideration of ONE DOLLAR ($1.00) cash in hand paid by 
each of the parties to the other, receipt whereof is hereby 
acknowledged, the said parties of the first part hereby recog-
nize all the terms and conditions contained in a certain joint 
agreement proposed to be entered into by Farmers & Mer.-
chants Trust Bank, The Tqwnsend Banking Company, In-
corporated, and The Cheriton Banking ·Con1pany, Incorpo-
rated, whereby the three said banks are to be merged or 
consolidated into one bank, and each of us hereby gives hi~ 
consent to the full and complete agreement of merger and 
agree that said merger shall in no wise change, limit or cur-
tail the obligation entered into by each of us for the purpose 
of guaranteeing the assets of The Townsend Banking Com-
pany, Incorporated, but that said obligation shall remain a 
guarantee for the purpose already given to the same extent 
as if the agreement had been made with the merged or con-
solidated corporation. 
WITNESS the following signatures and seails this the 
day of December, 1932. 
page 51 ~ H. D. WARREN, 
FRANK PARSONS, JR., 
GEO. L. TANIURD, 
D. SPADY, 
C. E. JONES, 
E. V. DOWNES, 
ROLAND BELOTE, 
C. C. DUNTON, 
D. K. LONG, 
-his 
s. R. X BULL, 
mark 
J. W. PARSONS, 
W. B. BULL, 
FANNIE S. ROOI{S, 

















THE TOWNSE·ND BANKING 
COMPANY, INCORPORATED, 
By W. W. DIXON, President. 
D. K. LONG, Witness. 
Attest: 
D~ K. ~ONG, Secretary." 
. I 
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Mr. Heath: We wish to have the above agreement of De-
cember .... , 1932, marked as Plaintiff's Exhibit 4. 
page 52 ~ Mr. Heath: May it please the Court, the ·~{erger 
Agreement between tl;ie three banks, which now con-
stitute the defendant bank. This action is contained in pages 
197 to 213, inclusive, of Charter Book 3 of the Clerk's Office of 
the Circuit Court of Northampton County. We introduce that 
1\-ferger Agreement as thus recorded and ask that it be markcd 
as Plaintiff's Exhibit 5, with the understanding that a certified 
copy of the Merger Agreement is to be filed with the same 
force and effect as the original. 
Note: Merger Agreement read to the jury by Mr. W. A. 
Dickinson, as follows : 
"THIS JOINT AGREElVIENT made this 23rd day of De-
~ember, 1932, pursuant to S~tions 3821 et seq. and Section 
4149 (10) and (14) of the Code of Virginia (1930), among the 
Board of Directors of Farmers & Merchants Trust Bank. a 
corporation ~hartered under the laws of the State of Vir-
ginia, and conducting a general banking and trust business, 
with its principal office in the Town of Cape Charles, Vir-
ginia, party of the first part; Board of Directors of the Town-
send Banking Company, Incorporated, a corporation char·· 
tered under the laws of the State of Virginia, and conducting· 
a general banking business, with its principal office in the 
Village of Capeville, Virginia, party of the second part ; 
Board of Directors of The Cheriton Banldng Company, In-
corporated, a corporation chartered under the laws of the 
State of Virginia, ancl ~ondu~ting a general banking· busi-
ness, with its principal office in the Village of Cheriton, Vir-
ginia, party of the third part i 
WITNESSETH THAT 
WHEREAS the three banks above mentioned are all char-
tered, existing; and organiz~d under the laws of the State of 
Virginia for the purpose of carrying on the same or similar 
businesses and are actually eng·ag·ed in the conduct of a bank-
ing business and are therefore entitled to merge or consoli-
date into a new or consolidated corporation i and 
page 53~ WHER.EAS the respective boards of directors 
of the said corporations are of the opinion and 
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deem it advisable to the end that greater efficiency and 
economy of management may be accomplished and otherwise 
and generally to the advantag·e of said corporations, their 
depositors, and their respective stockholders, to merge and 
consolidate the said corporations upon the terms and condi-
tions hereinafter set forth or by the formation of a new cor-· 
poration, if necessary, pursuant to the provisions of the 
sections of the Code above mentioned; 
·NOW, THEREFORE, in consideration of the sum of ONE 
DOLLAR ( $1.00) cash in hand paid by each of the parties 
unto the other, the receipt whereof is hereby acknowledged, 
and of the mutual undertakings and agreements herein con-
tained, it is agreed as follows : 
ARTICLE I. 
That upon the approval of the State Corporation Commis-
sion of said merger or consolidation, all of the aforesaid 
corporations shall be one corporation with the rights, privi-
leges and franchises of each of said corporations, and all 
property, real, personal and mixed and all debts due on 
whatever accounts and all choses in action bel~nging to each 
or either of said corporations shall, for the purposes and to 
the extent hereinafter set forth, be taken and deemed as trans-
ferred to and vested in the said merged and consolidated 
corporation, without further action, transfer, assignment 
or deed, and all property rights 'vhatsoever of all. the 
said corporations shall be as effectually the property of the 
said merged or consolidated corporation, as they were of all 
the said corporations so to .be merged and consolidated, and 
all debts, liabilities and duties of each of said ·corporations 
shall when the said merger or consolidation be complete, at-
tach to said merged or consolidated corporation, and be en-
forceable against it, to the same extent as if the said debts, 
liabi~ties and duties had been incurred by it. 
page 54~ ARTICLE II .. 
The name of the merged or consolidated corporation shall 
· be F AR.J\tfERS & MERCHANTS TRUST BANK and the 
principal office is to be loeated in the Town of ·Cape Charles, 
Northampton County, Virginia .. 
D. Spady v. Farmers and Merchants Trust Bank. 7-5 
ARTICLE III. 
. The purposes for which the merged or consolidated corpo-
ration is formed are to do the business of a bank of discount 
and deposit and to conduct a general banking and trust busi-
ness in conformity with the laws of the State of Virginia, and 
generally to have and exercise all of the powers provided in 
the present charter of the said Farmers & Merchants Trust 
Bank. 
ARTICLE IV. 
The maximum amourit of the capital stock of the merged qr. 
consolidated corporation shall be One Hundred and Thirty 
Thousand Dollars (130,000.00) and the minimum amount 
Fifty Thousand Dollars ( $50,000.00) divided into shares of 
the par value of Ten Dollars ( $10.00) each. 
ARTICLE V. 
The period for the duration of the merged or consolidated 
corporation shall be unlimited. 
ARTICLE VI. 
The number of directors shall be not less than five nor 
more than twenty, and the names and residences of the prin-
cipal officers and directors of the merged or consolidated 
corporation, who shall hold their offices until the qualifica-
tion of their successors who shall be chosen or appointed 
according to the present by-laws of Farmers & Merchants 
Trust Bank, are to be as follows: 
OFFICERS 
Name Office Residence 
Upshur Wilson President Cape Charles, Vuginia. 
C. L. Hallett Vice-President H CC CC 
R.N. Nottingham Vice-President " 
page 55 ~ N arne 
William S. Spady 
C. P. King 
Office Residence 
Vic&-President RFD Cape Charles, Vuginia, 
Cashier " " " 
J. R. Parsons Secretary u " " 
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William B. Wilson 
R.·n. L. Fletcher 
Upshur Wilson 
Guy L. Webster 
R .. N~ Nottingham 
William S. Spady 
J. R. Parsons 
J. T. Outten 
Kemper Gofligon 
T. L. Hallett 
C. L. Hallett 
W. W. Dixon 
Frank Parsons, Jr .. 
M. Smith Wilson 
T. Wallace Jones 
Otto Lowe 
DIRECTORS 
R. F. D. 
ARTICLE ·vrr~ 
Cape Charles, Virginia. 
" " " 
" " 
" " " 
" " " 
" " " 
" " 
Seaview, Virginia. 
Cape Charles, Virgioia. 
Cheriton, Virginia. 





Cape Charles, Virginia. 
Neither of said corporations has any outstanding bonds 
and no bonds are to be issued by the merged or consolidated 
corporation at this time. 
ARTICLE VIII. 
The merged or consolidated corporation shall be governed 
by the present charter and by-laws of said Farmers & lVIer-
chants Trust Bank except as herein provided or until the same 
are changed according to law. 
ARTICLE IX. 
The amount of real estate which the merged or consoli-
dated corporation may at any time hold shall be subject only 
to the limits provided by the Statutes of Virginia. 
ARTICLE X. 
All assets of every kind and chara.cter belonging to Farm-
ers & Merchants Trust Bank, The Townsend Banking Com-
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pany, Incorporated, and The Cheriton Banking Company, In-. 
corporated, at the time this agreement becomes effective by 
the approval of the State Corporation Commission of Vir-
.. - . ginia shall become the absolute property of the 
page 56 r merged or consolidated corporation for all pur-
poses whatsoever as hereinabove provided in Al"-
ticle I. 
ARTICLE XI. 
For the purpose of tlris merger or consolidation, the shares 
of stock of ihe merged or consolidated corporation shall be 
~onsidered to be of the value of ELEVEN ($11.00) DOLLARS 
each. 
.ARTICLE XII. 
For the purpose of this merger or consolidation the assets 
of iFarmers & 1\ierchants Trust Bank shall be divided into hvo 
lots of value, of which one shall be lot ''A'' and shall con!'" 
sist of enough assets of Farmers & l\'lerchants Trust Bank 
to equal its public liabilities, as hereinafter defined, at ~lose 
of business the day before this agre-ement becomes effecti v~ 
plus the amount of Thirty-Two Thousand Four Hundred 
and Fifty ($32,450.00) DOLLARS, and the rest and residue 
of the assets of the Farmers & Merchants Trust Bank shall 
be lot "B" and mav consist of stock in its subsidiarv known 
as the Arlington Hotel Corporation, to which subsidi~ry may 
be transferr{\d all of the assets other than those in lot "A", 
and shall be held by the merged or consolidated corporation as 
collateral security_ to the assets included in Lot "A". 
If any of the assets in lot ''A", or renewals thereof, shall, 
prior to the first day of January, 1936, or prior to such fur-
ther date as may in the n1eantime have been designated by_ the 
Board of Directors of the me.rged or consolidated bank, be 
liquidated so as to show partial or total loss, or be or be.:. 
come of doubtful value or worthless in the judg·ment of the 
directors of the merged or consolidated bank,. the commit-· 
tee he'reinafter mentioned, or their successors, shall substitute· 
therefor either assets from lot "B" approximately equal in 
value to any partial loss so entailed andjor to the fact of such 
lot ''A'' bills and notes receivable as have been liquidated at 
a total loss, or are-· considered, or have proved to 
page 57 } be, doubtful or worthless, or elsE' an equivalent 
amount of cash out of any fund resulting· from the 
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liquidation of '' B " assets. That is to say, the. assets of lot 
'' B '', and the proceeds resulting from the liquidation thereof, 
shall be held intact by the merged or consolidated bank until 
the date last above mentioned, or any extension thereof, 
for the purpose of indemnifying said merged or consoli-
dated bank against any loss that it might sustain, or be threat-
ened with, on account of the bills and notes receivable of 
lot "A". 
All assets of lot '' B'' shall be liquidated by the merged or 
consolidated corporation as 1nay be deemed expedient b'y it in 
accordance with its best judgment as to terms and condition~. 
Nothing in this agreement, however, shall be construed to 
alter, curtail or limit the right of the merged or consolidated 
bank to exchange, substitute, hypothecate, pledge, or other-
wise make use of all assets of the constituent banks until their 
respective obligations under this ag-reement are fully dis-
charged. · 
The costs incident to the effecting of this merger shall be 
·borne by the merged or consolidated bank. 
The merged or consolidated corporation shall be reimbursed 
for all court costs, counsel fees, or other out-of pocket ex-
penses incurred in the litigation of the assets of lot "B '' 
but shall make no charge for overhead, supervision, salaries 
of employees, etc. A detailed statement of the status of such 
lot '' B" assets shall be made one year after the effectiv~ 
date of the merger and each year thereafter, and filed in 
the records of the merged or consolidated bank. 
The proceeds resulting from the liquidation of the assets 
of lot '' B'' ren1aining after the payment of the expenses 
· above mentioned and the indemnifying of the merged or con-
solidated bank on account of losses suffered or threatened 
by depreciation in the value of bills and notes receivable of 
lot "A", and including· proceeds from any lot 
page 58~ "A" assets which shall have been replaced in full 
by assets from lot "B", shall, from time to time, 
be distributed pro-rata to the stockholders of record of Farm-
ers & Merchants Trust Bank as of the day before the effec-
tive date of the merger, and the board of directors of the 
merged or consolidated corporation may, by unanimous ac-
tion, when it is deemed that the bank is otherwise sufficiently 
protected, make distribution of dividends out of proceeds of 
lot ''B" assets to those entitled thereto from time to time 
prior to the date hereinbefore mentioned or any extension date 
which may have been adopted .. 
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ARTICLE XIII. 
For the purpose of this merger or consolidation the assets 
of the Townsend Banking Company, Incorporated, shall be 
divided into two lots of value, of which one lot shall be lot 
''A'', and shall consist of enough of the assets of The Town-
send Banking Company, Incorporated, to equal its public lia-
bilities, as hereinafter defined, at the close of business the 
day before this agreement becomes effective. All the rest and 
residue of the assets of The Townsend Banking Company, 
Incorporated, shall pe lot '' B'' and shall be held ·by the 
merged or consolidated corporation as collateral sec1;1rity to 
the assets included in lot ''A'', in precisely the same manner 
and with the same powers, as in case of the lot '' B '' assets 
of Farmers & Merchants Trust Bank as hereinbefore set' 
forth, except as to Arlington Hotel Corporation, and with the 
same rights in the stockholders of The Townsend Bank-
ing Corporation, Incorporated, as in case of the stockhold-
ers of Farmers & Merchants Trust Bank. 
ARTICLE XIV. 
For the purpose of this merger or consolidation- the assets 
of The Cheriton Banking Company, Incorporated, shall be di-
vided into two lots of value of which one lot shall be lot'' A'' 
and shali consist of enough of the assets of The Cheriton 
Banking- Company, Incorporated, to equ~l its public liabili-
ties as hereinafter defined at the close of business the day 
before this agreement becomes effective. And all 
page 59 ~ the rest and residue of the assets of The Cheriton 
Banking Company, Incorporated, shall be lot '' B'' 
and shall be held by the merged or consolidated corporation as 
collateral security to the assets included in lot ''A'' in pre-
cisely the same manner and with the same powers, as in case 
of the lot '' B '' assets of Farmers & Merchants Trust Bank, as 
hereinbefore set forth, except as to Arlington Hotel Corpora-
tion, and with the same rights in the stockholders of The Cheri-' 
ton Banking 'Company, Incorporated, as in case of the stock-
holders of Farmers & Merchants Trust Bank. 
ARTICLE XV. 
Farmers & ~ferchants Trust Bank has an outstanding capi-
tal of $100,000.00, divided into shares of the par value of 
80 Supreme Court of Appeals of Virginia 
$10.00 each, and for the purposes of this merger or consoli-
dation the outstanding stock is valued at $32,450.00, for which 
stock of the par value of $29,400.00 in the merged or consoli-
dated corporation is to be issued upon the valuation of $11.00 
a share, $10.00 a share on account of capital and $1.00 a share 
on accolmt of surplus. 
The Townsend Banking Company, Incorporated, has an 
outstanding capital of $15,000.00, divided into shares of the 
par· value of $10.00 a share, and no substantial valuation has 
been placed upon this stock but it has been valued at the 
nominal amount of one cent a share for purposes of this 
me.rger'"· or consolidation. - -
The Cheriton Banking Company, Incorporated, has an out-
standing capital of $15,000.00 divided into shares of the par 
value of $100.00, and no substantial valuation has been placed 
upon this stock but it has been valued at the nominal amount 
of ten cents a share for purposes of this merger or consoli-
dation. 
ARTICLE XVI. 
The manner of converting the capital stock of the several 
constituent corporations, adjusting and equalizing the assets 
of each of them, into the stock andjor obligations 
page 60 }- of the merged or consolidated corporation shall 
be as follows: 
The stockholders of Farmers & 1\'Ierchants Trust Bank shall 
be entitled to receive and have issued to them stock in the 
merged or consolidated corporation upon a basis of 295/1000 
of ·a· share ·Of the merged or consolidated corporation for 
each one share of stock in Farmers & Merchants Trust 
Bank, and for purposes of adjusting the rights of such stock-
J.?.olders and in order to avoid fractional shares, each stock-
holder shall be entitled to receive full share or shares in the 
merged or consolidated corporation upon payment of the dif-
ference between the value of such fractional shares or share 
and the amount of $11.00 a share, the valuation placed upon 
the stock of the merged or consolidated corporation, or each 
stockholder shall have the right to receive from the corpo-
ration the value placed upon the stock of Farmers & 1\ier-
chants Trust .Bank for purposes of this merger for each frac-
tional share or shar~s, at the option of the stockholders, .but-
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such option shall be exercised before the expiration of sixty 
days from the effective date of the merger or consolidation, 
and until sue~ option is exercised such shares shall be deemed 
as treasury stock and not entitled to vote at any meeting of 
the stockholders and in any case in which the option is not 
exercised before the expiration of the 60 days provided, by 
surrendering the stock in Farmers & Merchants Trust Bank, 
it shall be deemed to constitute a decision on the part of such 
stockholders to receive the value of such fractional share or 
shares and the merged or consolidated corporation shall 
credit such stockholder with the amount representing the 
·value of such fractional share or shares and notify such 
stockholders, and such amount so credited shall be payable 
to such stockholder or assigns upon demand and surrender 
of the certificate or certificates of stock, but withoRt inter-
est·; and in addition,· the stockholders of Ji~armers 
page 61 t & ~Ierchants Trust Bank, as they appear on the 
books of the bank the day before the effective ,date 
of the merger or consolidation, shall be entitled to their pro-
portionate shares in the lot '' B'' ~ssets of Farmers & Mer-
chants Trust Bank, subject to the prior rights of the merged 
or consolidated Bank as set forth in this agreement . 
.ARTICLE XVII. 
The stockholders of The To,vnsend Banking Company, In-
-corporated, shall be entitled to receive, on account of each 
share held on the day before the merger or consolidation be-
-comes effective, to be paid by the merged or consolidated cor-
poration, upon demand and surrender of stock certificates, 
before expiration of sixty days from the .effective date of 
the merger or consolidation, the sum of one cent, or a credit 
of one cent a share upon subscribing· to stock in the merged 
or consolidated corporation in an amount equal to that held 
in The To,vnsend Banking Company, Incorporated, or any 
part thereof, at the price of $11.00 a share, 'vhich option to _ 
so ·purchase shall be exereised before the expiration qf 60 
days from the date of the merger or consolidation is effec-
tive, and in addition, the stockholders of The Townsend Bank-
ing Company, Incorporated, as they appear on the books of 
the bank the day before . the effective date of the merger or 
consolidati~n, shall be entitled to their proportionate share 
in the lot "B" assets of The Townsend Banking Company, 
Incorporated, subject to the prior rights of the merged or 
~onsolidated bank as set forth in this agreement. 
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ARTICLE XVIII. 
· ..... 
The stockholders of The Cheriton Banking Company, In-
corporated, shall be entitled to receive, on account of each 
share held on the day before the merger or consolidation be-
comes effective, upon demand and surrender of stock certifi-
cates, before expiration of 60 days from the ef-
page 62 ~ fective ·date of the merger or consolidation, to be 
paid by the n1erg·ed or consolidated corporation the 
sum of TEN Cents, or a credit of Ten Cents a share upon sub-
scribing to stat~k in the merged or consolidated corporation, 
in an an1ount not in excess of ten times the number held in. 
The Cheriton Banking Company, Incorporated, or any part 
thereof, at the price of Eleven ($11.00) Dollars a share, which 
option to purchase shall be exercised before the expiration 
of 60 days from the date the merger or consolidation is ef-
fected, and in addition, the stockholders of The Cheriton 
Banking Company, Incorporated, as they appear on the books 
of the bank the day before the effective date of the merger 
or consolidation, shall be entitled to their proportionate 
share in the lot ''B" assets of The Cheriton Banking Com-
pany, Incorporated, subject to the prior rights of the merged 
or consolidated bank as set forth in this agreement. 
ARTICLE XIX. 
The balance of the capital requirements of the merged or 
consolidated corporation in the amount of Seventy Thou-
sand, Five Hundred ($70,500.00) Dollars on account of capi-
tal and Se\7en Thousand, Fifty ($7,050.00) Dollars, surplus, 
to make up a total of One Hundred Thousand ($100,000.0Q) 
Dollars capital and. approximately Ten Thousand ($10,000.00) 
Dollars surplus, has been placed in the hands of ·C. P. King, 
T. Wallace Jones and D. K. Long, Co-Trustees in escrow, 
conditioned upon the ultimate approval of this agreement 
and a merger or consolidation in accordance herewith be-
ing effected, and, immediately upon the approval of the State 
Corporation Commission of this merger agreement, after dne 
action by the stockholders 'of the several constituent corpo-
rations, the sum of Seventy-seven Thousand, Five Hundred 
Fifty ( $77,550.00) Do liars shall be paid into the merged or 
consolidated corporation in cash by said trustee in escrow and 
stock in the merged or consolidated corporation shall be is-
sued to the several subscribers to the said fund of 
pag·e 63 }- Seventy-seven Thousand, Five Hundred Fifty 
($77,550.00) Doiiars, or to their nominees, at the 
rate of Eleven ($11.00) Dollars a share, and for the purposes 
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of this merger the subscribers to the fund of Seventy-seven 
Thousand, Five Hundred Fifty ($77,550.00) Dollars, shall be 
and become, proportionate to their subscriptions thereto, 
stockholders in the merged .or consolidated bank immedi-
ately upon the merger or co_nsolidation becoming effective 
by the approval of the State Corporation Commission. 
ARTICLE XX. 
The stockholders of Farmers & Merchants Trust Bank 
shall have a period of sixty days from the effective date of 
this merger or consolidation in which to exchange their- stock 
for stock in the merged or consolidated corporation, and after 
the expiration of such sixty days any such stock which has 
not been surrendered for exchange and cancellation shall not 
be entitJgd to vote or receive any dividend so long as the 
holder thereof is in default in tendering such stock for ex-
change and cancellation, excepting that any stock which can-
not be physically surrendered on account of the pendency of 
any court proceedings shall not be subject to such restrictions 
so long as surrender is prevented by pendency of court 
proceedings, provided, further, that any stockholder shall 
have the right to proceed in accordance with law in case of 
loss or destruction of any stock certificate. 
ARTIOLE XXI. 
The words ''public liabilities'' as hereinbefore used shall 
consist of and include all liabilities of every kind and de-
scription, properly on the liability side of the general ledgers 
of the constituent corporations, as of the day before this 
merger becomes effective and as shown by reports of the 
committee appointed under Article XXII hereof, other than 
liabilities to stockholders by virtue of stock ownership in 
the several constituent corporations. 
ARTICLE XXII. 
page 64 ~ For the purpose of selecting, classifying and ap-
praising the assets of the three constituent corpo-
rations which shall be classified as lots "A" and "B", re-
spectively, as hereinbefore set forth, ·a committee is hereby 
constituted and appointed to consist of the following direc-
tors of each of. the three constituents .banks, who have been 
appointed by the respective Boards of the respective banks 
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for the purposes hereinabove set forth, as representatives of 
the bank set opposite the individual names: 
Names 
Upshur Wilson 
J. R. Parsons 
W. W. Dixon 
Frank Parsons, Jr. 
·M. -Smith Wilson 
T._ Wallace Jones 
Bank 
} •Farmers & M~rchants Trust Bank 
} 
} 
The Townsend Banking Company, 
Inc. 
The Chernton Banking Company, 
Inc. 
The said committee shall proceed immediately after the 
signing of this agreement by the directors of the said three 
corporations, to examine, appraise and classify assets of each 
·constituent corporation. The committee shall cause schedules 
. to be made and permanently preserved of all the assets and 
liabilities of the corporations by name and in amount. 
ARTICLE XXIII. 
The Secretaries of all the said corporations are hereby 
directed to send notices, in the manner required hy law, of 
the meetings of the stockholders of each said corporations, 
to be held at their respective places of meeting for the pur-
pose of taking action thereon. 
IN TESTIMONY WHEREOF and in pursuance of resolu-
tions respectively adopted by the Board of Directors of Farm-
ers & Merchants Trust Bank at a special meeting duly called 
,and held on the 23rd day of Decernber, 1932, the corporate 
naine of said bank has hereunto been signed and the corpo-
·rate seal has hereunto been affixed by its proper officers and 
· directors present at said meeting (more than a 
page 65 ~ majority) liave hereunto set their hands and seals; 
bv the Board of Directors of The Townsend Bank-
ing Company, Incorporated, at a special meeting duly cailed 
.and held on the 23rd day of December, 1932, the corporate 
name of said banlt has hereunto been signed and the corpo-
rate seal has hereunto been affixed by its proper officers and 
the directors present at said meeting (more than a majority) 
have hereunto set their hands and seals; by the Board of Di-
rectors of The Cheriton Banking Company, Incorporated, at 
a special meeting duly called and held on the 23rd day of 
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December, 1932, the corporate name of said bank has here~ 
unto been signed and the corporate seal has hereunto been 
affixed by its proper officers. and the directors present at said 
meeting (more than a majority) 1lave hereunto set their 
hands and seals; 
FARMERS & lVIERCHANTS TRUST BANK, 
(Seal) By UPSHUR WILSON, President. 
Attest: 
J. R. PARSONS, 
Secretary of the said Corporation. 
(Seal) 
Attest: 
UPSHUR WILSON, (Seal) 
R. D. L. FLETCHER, (Seal) 
J. R. PARSONS, (Seal) 
GUY L. WEBSTER, (~eal) 
T. E. HALLETT, (Seal) 
J. T. OUTTEN, (Seal) 
R. N. NOTTINGHAM, (Seal) 
C. L. HALLETT, (Seal) 
OTTO L01VE, (Seal) 
Directors of Farmers and J\ferchants Trust Bank. 
TOWNSEND BANKING COJ\II-
p ANY, INCORPORATED, 
By vV. W. DIXON, President. 
D. K. LONG, 
Cashier and Secretary of said Corporation. 
page 66 } W. W. DIXON, (Seal) 
FRAN!{ PARSONS, JR., (SeB)} 
H. D. WARREN, (Seal) 
DENARD SP .A.DY, (Seal) 
E. V. DOWNES, . (Seal) 
GEO. L. TANKARD, (Seal) 
S. R. x BULL-his mar}{ (Seal). 
Directors of The Townsend Banking Oompany, 
Incorporated. 
D. K. LONG, Witness. 
THE CHERITON BANKING 
. CQMP ANY, INCORPORATED, 
(Seal) · By T. vV. JONES, President. 
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Attest: 
T. W ALI,ACE JONES, 
Cashier and Secretary of said Corporation. 
,V. T. JONES, {Seal) 
M. ·S. WILSON, (Seal) 
S. T. NOTTINGHAM, (Seal) 
J. GATES GOODE, (Seal) 
E. V. DOWNES, (Seal) 
,V. D. NOTTINGHAM, (Seal) 
C. R. STERLING, (Seal) 
T. H. NOTTINGHAM, (Seal) 
T. WALLACE JONES, (Seal) 
J. W. NOTTINGHAM, (Seal) 
· Directors of The Cheriton Banking Company, 
Incorporated. 
CERTIFICATE OF THE PRESIDENT OF FARMERS & 
MERCHANTS TRUST BANK TO THE STATE 
. CORPORATION COMMISSION OF 
VIRGINIA. 
The undersigned, Upshur Wilson, President of Farmers & 
Merchants Trust Bank, a corporation organized and doing 
business under the laws of the State of Virginia, hereby certi-
fies in accordance with the provisions of Section 3822 of the 
Code of Virginia, 1930: 
(1). That he, the said Upshur Wilson, is President of Farm-
ers & Merchants Trust Bank; 
{2). That said Bank is a corporation duly authorized to 
carry . on the same or similar business as The Townsend 
Banking Company, Incorporated, and The Cheriton Banking 
Company, Incorporated, ·,vhich last named banks are also cor-
porations duly organized under the laws of Virginia; that 
said The Townsend Banking Company, Incorporated, has 
its chief office and conducts its business in the village of 
Capeville, Northampton County, Virginia; that 
page 67 ~ said The Cheriton Banking Company, Incorpo-
rated, has its chief office-and conducts its business 
in the Vil1age of Cheriton, Northampton County, Virginia, 
and that Farmers & Mer(1.hants Trust Bank likewise has its 
chief office and conducts its business in the County of North-
ampton, Virginia, in the Town of Cape Charles; 
( 3). That' the joint 8.greement annexed hereto and pre-
sented herewith of merger or consolidation of the said Farm-
ers & Merchants Trust Bank, The· Townsend Banking Com-
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pany, Incorporated, and The Cheriton Banking Company, In-
corporated, dated the 23rd day of December, 1932, was duly 
made, entered into and executed by the officers and by the 
boards of directors of each of said respective corporatio~s.; 
(4). That the said joint agreement was duly J)Ubmitted to 
the stockholde-rs of said Farmers & Merchants Trust Bank 
at a meeting thereof, called by its Board of Directors for the 
purpose of taking the same into consideration and acting 
thereon, and duly held on the 11th day of January, 1938; 
that due notice of the time, place and general object of the · 
said meeting was given by publication at least six times a 
week for two successive weeks in The Norfolk Ledger-Dis-· 
patch, a newspaper published in the City of Norfolk, Virginia, 
and having general circulation· -in the County of N orthamp-
ton, Virginia, and by mailing a copy of such notice addressed 
to each stockholder of record ·of said Farmers & Merchants 
Trust Bank at his or her last known post office address at 
least ten days prior to said meeting; and 
(5). That said joint agreement of merger or consolidation 
was considered by said stockholders at said meeting and a 
vote of the stockholders was taken by ballot for the adop-
tion or rejection of said agreement and that stockholders 
owning more than two-thirds of the shares of the capital stock 
of said Farmers & Merchants Trust Bank voted, in person 
or by proxy, in favor of said agreement of mer-
page 68 ~ ger or consolidation and in favor of ratifying, ap-
proving and confirming the action of the officers 
and of the Board of Directors of said last named bank in 
entering into and executing· same on behalf of said bank. 
WITNESS the signature and seal of Upshur Wilson, 
President of ,F·armers & Merchants Trust Bank, and its cor-
porate seal hereto affixed and duly attested by J. R. Par-
sons, it8 Secretary, this the 11th day of January, 1933. 
(Seal) 
Attest: 
UPSHUR WILSON, (Seal) 
President of Farmers & Merchants 
Trust Bank. · 
J. R. PARSONS, Secretary. 
State of Virginia, 
County of Northampton, to-wit: 
I; A. S. Mills, Jr., a Notary Public, in and for the County 
and State aforesaid, whose commission expires on the 31 day 
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of May, 1933, do certify that Upshur Wilson, President of 
Farmers & Merchants Trust Bank, and J. R. Parsons, Sec-
retary Qf said bank, whose names are signed to the foregoing 
writing, bearing date on the 11th day of January, 1933, have 
acknowledged the same before me in my county aforesaid. 
Given under my hand this 11th day of January, 1933. 
A. S. J\IIILLS, JR., 
Notary Public. 
Note: At this point Edward B. Doughty, one of the jurors, 
was excused by agreement of counsel on both Elides due to 
de~~h. in his family, and counsel on both sides agreed to pro-
ceed with the six remaining jurors. 
Note. Mr. Quinton G. Nottingham continued the reading 
of the merger agreement, as follows : 
CERTIFICATE OF THE PRESIDENT OF THE TOWN-
SEND BANKING COJ\IIP ANY, INCORPORATED, 
TO THE STATE CORPORATION COMJ\IIIS-
SION OF VIRGINIA. 
page 69 ~ The undersigned, W. W. Dixon, President of The 
Townsend Banking ·Company, Incorporated, a cor-
poration organized and doing business under the laws of the 
State of Virginia, hereby certifies, in accordance with the 
provisions of Section 3822 of the Code of Virginia, 1930: 
(1) That he, the said W. W. Dixon, is President of The 
Townsend Banking Company, Incorporated; 
(2) That said bank is a corporation duly authorized to 
carry on the same or similar business as Farmers & Mer-
chants Trust Bank, and The Cheriton Banking Company, In-
corporated, which last named Banks are also corporations 
duly organized under the laws of Virginia; that said Farm-
ers & Merchants Trust Bank has its chief office and conducts 
its business in the Town of Cape Charles, Northampton 
County, Virginia; that said The Cheriton Banking Company, 
Incorporated, has its chief office and conducts its business in 
the Vilhlge of ~Cheriton, Northampton County, Virginia, and 
that The Townsend Banking Company, Incorporated, likewise 
has its chief office and conducts its business in the Village of 
Capeville, Northampton County, Virginia; 
(3) That the joint agreement annexed hereto and pre-
sented herewith of merger or consolidation of the said The 
Townsend B·anking Company, Incorporated, the Cheriton. 
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Banking Company, Ineorporated, and Farmers & l\ferchants 
Trust Bank, dated the 23rd day of December, 1932, was duly 
made, enter~d into and executed by the officers and by the 
board of Directors of each of said respective corporations; 
(4) That the said joint agreement was duly submitted to 
the stockholders pf said The Townsend Banking Company, 
Incorporated, at a meeting thereof, called by its Board of 
Directors for the purpose of taking the same into considera-· 
tion and acting thereon, and duly held on the lOth day of J anu-
ary, 1933; that due notice of the time, place and general ob-
ject of the said meeting was given by publication at least 
six times a week for two successive weeks in The Norfolk 
Ledger-Dispatch, a newspaper published in the 
page 70 }- City of Norfolk, Virginia, and having general cir-
culation in the County of Northampton, Virginia, 
and by mailing a copy of such notice addressed to each stock-
·holder of record of the said The Townsend Banking Cmn-
pany, Incorporated, at his or her last known post office ad-
dress at least ten days prior to said meeting; and 
( 5) That said joint ag-reement of merger or consolida-
tion was considered by said stockholders at said meeting 
and a vote of the stockholders was taken by ballot for the 
adoption or rejection of said agreement and that stockholders 
owning more than two-thirds of the shares of the capital 
stock of said The Townsend Banking ~Company, Incorpo-
rated, voted, in person or by proxy, in favor of said agree-
ment of merger or consolidation and in favor of ratifying, 
approving and confirming the action of the officers and of 
the Board of Directors of said last named bank in entering 
into and executing same on behalf of said bank. 
WITNESS the signature and seal of W. W. Dixon, Presi-
dent of The Townsend Banking· Company, Incorporated, and 
its corporate seal hereto affix~d and duly attested by D. 1{. 




W. W. DIXON, (Seal) 




D. K. LONG, 
Cashier and Secretary. 
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State of Virginia, 
County of Northampton, to-wit: 
I, A. S. Mills, Jr., a notary public, in and for the State and 
County aforesaid, whose commission expires on the 31st day 
~~ 1\tiay, 1933, do certify that W. W. DIXON, President of The 
Townsend Banking Company, Incorporated, and 
page 71 ~ D. K. LONG, Cashier and Secretary of said bank, 
· whose names are signed to the foregoing writing 
bearing date on the 11 day of January, 1933, have acknowl-
~dged the. same before me in my county aforesaid. 
(l~ven under my hand this 11th day of January, 1933. 
A. S. MILLS, JR., 
Notary Public. 
CERTIFICATE OF THE PRESIDENT OF THE CHERI-
~ON BA~NG COMPANY, INCORPORATED, 
TO THE STATE CORPORATION COMMIS-
. . SION OF VIRGINIA. 
The undersigned, T. W. Jones, President of The Cheriton 
Banking Company, Incorporated, a corporation organized 
~~q doing business under the laws of the .State of Virginia, 
do hereby certify, in accordance with the provisions of Sec-
tion 3822 of the Code of Virginia, 1930 : 
(1) That he, the said T. W. Jones, is President of The 
Cheriton Banking Company, Incorporated; 
(2) That said bank is a. corporation duly authorized to 
carry on the same or similar business as Farmers & Mer-
chants Trust Bank, · and The Townsend ·Banking Company, 
Incor-porated, which last named Banks are also corporations 
duly- organized under the laws of Virginia; that said Farm-
ers & Merchants Trust Bank has its chief office and conducts 
its business in the Town of Cape Charles, No~tl;J.ampton 
County, Virginia; that said The Townsend Banking Company, 
Incorporated, has its chief office and conducts its business 
in village of· Capev-ille, Northampton County, Virginia, and _ 
that The Cheriton Banking Company:, Incorporated, like- . 
wise has its chief office and conducts its business in the vil-
lage of Cheriton, Northampton County, Virginia; 
(3) That the joint agreement annexed hereto and pre-
sented herewith of merger or consolidation of the said The 
Cheriton Banking Company, Inoorpora~~' ~e Townsend 
Banking Company, Incorporated, and Farmers & ~erehants 
Trust Bank, da~~ ~he 23rd cJ_ay QJ· ~ecemb~r, 1~~2, was \fu.ly 
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made, entered into and executed by the officers 
page 72 r and by the board of directors of each of said re-
spective corporations ; . , 
(4) That the said joint agreement was duly submitted to 
the stoc-kholders of said The ~Cheriton Banking Company, .In-
corporated, at a meeting thereof, called by its Board of Di-
rectors for the purpose. of taking the same into considera-
tion and acting thereon, and duly held on the lOth day of 
January, 1933 ; that due notice of the time, place and general 
object of the said meeting was given by publication at least 
six times a week for two successive weeks in The Norfolk 
Ledger-Dispatch, a newspaper published in ·the City of Nor-· 
folk, Virginia, and having general circulation in the County 
of Northampton, Virginia, and by mailing a copy of such 
notice addressed to each stockholder of record of the Cheri-
ton Banking Company, Incorporated, at his or her last known 
post office address at least ten days prior to said meeting; 
and 
(5) That s!lid joint agreement of merger or consolidation 
was considered by said stockholders at said meeting and a 
vote of the stockholders was taken by ballot for the adop-
tion or rejection of said agreement and that stockholders 
owning more than two-thirds of the shares of the capital stook 
l)f said The Cheriton Banking 'Company, Incorporatio'lt, voted, 
in person or by proxy, in favor of said agreement of mer-
ger or consolidation and in favor of ratifying, approving and 
confirming the action of the officers and of the Board of Di-
rectors of said last name bank in ent.ering into and executing 
same on beh!tlf of said bank. 
WITNESS the signature and seal of T. W. Jones, Presi-
dent of The ·Cheriton Banking Company, Incorporated, and 
its corporate seal hereto affixed and duly attested by T. Wal-
lace Jones, its Cashier and Secretary, this the 11th day of 
January, 1.933. 
page 73 r T. W. JONES, (Seal) 
President of The Cheriton Banking Company, 
(Seal) Incorporated. 
Attest: 
T. WALLACE JONES, 
Cashier and Secretary. 
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State of Virginia, 
County of Northampton, to-wit: 
I, A. S. Mills, Jr., a notary public in and for the State and 
County aforesaid, whose commission expires on the 31st day 
of May, 1933, do certify that T. W. JONES, President of 
The Oheriton Banking ~Company, Incorporated, and T. W AL-
LACE JONES', Cashier and Secretary. of said bank, whose 
names are signed to the f<>fregoing writing, bearing dat~ 
on the 11th da.y of January, 1933, have acknowledg(~d the same 
before me in n1y County aforesaid. 
~liven under my hand this 11th day of January, 1933. 
A. S. MILLS, JR., 
Notary Public. 
COMMONWEALTH OlF VIRGINIA 
STATE CORPORATION COMMISSION 
CITY OF RlCHMOND, 13th day of January, 1933. 
In Re: Merger of Farn1ers & ~{erchants Trust Bank, The 
Cheriton Banking Company, Incorporated, and The Town-
send Banking Company, Incorporated, into a single cor-
poration, under the name of Farmers & :h-Ierchants Trust 
Bank. 
This day there was presented to the State Corporation Com-
mission certificate of the President of Farmers & Merchants 
Trust Bank, under the corporate seal of the said corpora-
tion, attested by its Secretary, and the Certificate of the 
President of The Cheriton Banking ·Company, In-
page 7 4 ~- corpora ted, under the corporate seal of the said 
corpo1~ation, attested by its Secretary, and the Cer-
tificate of the President of The Townsend Banking Company, 
Incorporated, under the corporate seal of the said corpora-
tion, attested by its Secretary, which said certificates were 
acknowledged by the Presidents of the said respective cor-
porations signing the same, and by the Secretaries of each 
of the corporations, before an officer authorized by the laws 
of this State to take acknowledg·ments to deeds, together with 
the original of a Joint Agreement of merger of Farmers & 
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Merchants Trust Bank, The Cheriton Banking Company, In-
corporated, and ·The Townsend Banking Company, Incorpo-
rated, into a single and consolidated corporation, under the 
name of FARMERS & MERCHANTS TRUST BANI{, bear-
ing date on the 23rd day of Decen1ber, 1932, executed and 
acknowledged by said corporations, respectively, under their 
eorporate seals; the object of the said Agreement and certifi-
eates being· to merg·e said Farmers & Merchants Trust Bank, 
The Cheriton Banking 'Company, Incorporated, and The 
Townsend Banking Con1pany, Incorporated, into a single and 
consolidated corporation, under the name of FARMERS & 
MERCHANTS TRUST BANK. 
And it appearing ·that the corporations aforesaid are or-
ganized for the purpose of carrying on .the same or a similar 
business, under the laws of the State of Virginia, and are au-
thorized under the laws of this State to merge and consoli-
date; 
And it further appearing from said papers that said Joint 
Agreement was submitted to the stockholders of each of said 
corporations separately, at meetings called and held as re-
quired by law; and tl1at at each of said meetings the joint 
agreement of merger 'vas considered, and ratified and con-
firmed by an affirmative vote of the shareholders of ea-ch of 
such banks owning at least two-thirds of its capital stock 
outstanding and having voting power; 
Tho State Corporation . Commission doth <!~r­
page 75 } tify that it has ascertained and doth now declare 
that F,armers & 1\tierchants Trust Bank, The Cheri-
ton Banking Company, Incorporated, and The Townsend 
Banking Con1pany, Incorporated, have, by complying with the 
requirements of the laws of the State of Virginia, entitled 
themselves to the merger applied for, under the corporate 
name of F ARMl}RS & MERCHANTS TRUST BANI{, 'vith 
principal office at Cape Charles, Virginia, in a-ccordance with 
the terms and provisions, and subject to all the conditions 
contained in said Joint Agreement of Merg-er bearing date 
the 23rd day of December, 1932, aforesaid, to the same effect 
as if said ag_reement ·were now herein transeribed in full, 
and that the said merged corporation, FARMERS & MER-
CHANTS TRUST BANI<, is hereby declared to have all the 
powers and privileges conferred, and to be subject to all the 
conditions and restrictions imposed by law upon corpora-
tions of this character; and it is ordered that said certificates 
so pr~sented to the State Corporation Commission by the 
presidents of said corporations, respectively, with certifi-
ca,te~ of acknowledgment affixed thereto, together with the 
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said Joint Agree~ent of Merger, are, with this order, hereby 
orde1·ed to be recorded. · 
(Seal) 
Attest: 
N. W. ATKINSON, 
GEO. C. PEERY, Chairman. · 
Clark of the ·Con1mission. 
COM~IONWEALTH OF VIRGINIA: 
Office of the State Corporation Commission. 
In the City of Richmond, the 13th day of January, 1933. 
The foregoing certificate of merger was this ·day received, 
and duly recorded in this office, and is hereby certified to 
the Clerk of the Circuit Court of Northampton C'ounty to be 
recorded according to law. 
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By GEO. C. PEERY, Chairman. 
Attest: 
N. W. ATI{INSON, 
Clerk of the Commission .. 
Virginia: 
In the Office of the Clerk of the Circuit Court of North-
ampton County, the 13th· day of February, 1933 . 
. The foregoing certificate of merger and certificate of the 
State Corporation Commission thereon was this day received, 
duly recorded and certified to the Clerk of the State Corpora-
tion Commission. 
Teste: 
GEO. T. TYSON, Clerk. 
By H. H. ADAMS, 
Deputy Clerk. 
Mr. Heath: We now introduce as Exhibit 6 a certified copy 
of the financial statement of The Townsend .Banking· Com-
pany, as of June 30, 1932. 
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Mr. _Mapp: If your Honor please, we object to this. - ii 
take it the jury had better be withdrawn while it i~ argued.. 
The Court: Take them o~t, Mr. Sheriff .. 
Note : The jury retires from the Court Room. 
~fr. Mapp: If your Honor please, our objection to this 
bank statement, and to any other statement of the Town-· 
· send Banking Company prior to the date of the merger of 
January 13, 1933, is upon two grounds. In the first place, 
this is a suit by th&--or the judgment was confessed in favo~ 
of The Farmers & Merchants Trust Bank, and The Farmers 
& Merchants Trust Bank isn't bound by statements made 
by The Townsend Banking Company. In the next place, if 
your Honor please, this plaintiff, Mr. Spady, and the plain-
. tiffs in the similar suits, .are estqpped, as we, un-
page 77 ~ derstand the facts and the law as applied to the 
facts in this case, to raise any question that in 
any way conflicts with the various papers he signed up to-
and including the merger of January 13, 1933. This is the 
second time this case has been before your Honor and you 
recall, I am sure;-in considerable detail the evidence at the 
last time. This particular paper that counsel has offered I 
understood Mr. Heath to say is a copy of the financial state-
ment of the Townsend Banking Company at the close of 
business on J nne 30, 1932. Now at that time the Farmers & 
Merchants Trust Bank had nothing in the world to do with 
it. No authority over its statements, whether they are cor:.. 
rect or not. In addition to that, your Honor will recall as 
counsel for the plaintiff has already introduced a statement, 
a supplemental agreement dated the bl!lnk day of December, 
1932, continues in effect the agreement of January 8, 1932, 
pursuant to which this plaintiff, Mr. Spady, and the others, 
gave their notes aggregating $47,000. In the December agree-
ment it was expressly stated in there that the merger was in 
no way to effect his note which he had given,-that it was to 
be just as binding as though given to the Farmers & Mer- . 
chants Trust Bank, into which they should all be merged. 
That is coming along several months after this statement 
here The only possible effect of this statement, which can-
not bind The Farmers & Merchants Trust Bank, the only 
effect is to becloud the jury. Your Honor will recall further 
that under the terms of the merger agreement, which has 
been introduced in evidence, this plaintiff, Mr. Spady, as one 
of the directors of the bank, agreed that there was to be a 
committee of six, two from each bank, to appraise those as-
sets; that the merger was to be based on that appraisal; that 
,I 
., .. 
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each bank was to put up enough of Class ''A'' assets to make 
good its public liabilities. All of those papers hav.e been in-
troduced. In addition to that your Honor will recall :·.from 
the last case, (that isn't shown in he.re) but as I say, this 
has been before you before, it was testified· to and 
page 78 ~ not contradicted by both Mr. Long and by 1\!r. 
Dixon, that at the time of this merger in the pres-
ence of Mr. Spady, plaintiff, the giving of these notes aggre-
gating $47,000 over to this bank was discussed; that they 
were hoping that would not have to be done, but it was a 
choice of to do that or liquidate The Townsend Banking Com-
pany, and they decided to do that, Mr. Spady included. To 
briefly summarize our conclusions, o'ur contention is that The 
Farmers & }\iferchants Trust Bank, defendant in this suit, is 
not bound by any statements prior to the date of the merger .. 
In addition, this plaintiff, having signed the $3,000 n.ote, hav-
ing signed the Agreement in connection therewith of January: 
8, 1933, having signed the supplemental agreement of De-
cember ... , ·1932; having· signed the Merger Agreement, is 
estopped from claiming or in any way contending that The 
Townsend Banking Company at the time of the merger was 
solvent. Now, if this plaintiff can show that after that mer-
ger there was a time when the assets formerly owned by The 
Townsend Banking Company were sufficient to meet the 
public liabilities of The Townsend Banking Company, that is 
a different proposition. But this plaintiff; and all other plain-
tiffs, are estopped from denying the very thing they admitted 
some three or four times over their own signatures. -
Mr. Heath: We argued this before your Honor at the last 
trial. I think you passed upon it and you held this was ad-
missible. 
The Court: I told these gentlemen the other day I had 
very serious doubts that it was admissible. 
Mr. Heath: We are prepared to argue it. 
The Court: I will be very glad to hear your argument. 
My mind is pretty well made up as to the other. 
Note: Thereupon the case was fully argued before the Court 
by counsel for both sides. · 
page 79 ~ The Court : I will allow you to show the :finan-
. cial condition of that bank ·any time from the tim~ 
that obligation was given up until its consolidation, but I cart~ 
not permit you to show it by the statements of the bank. If 
the statement here was ·made by the Cashier and attested 
by Captain Spady, when he attested that statement he knew· 
it was incorrect. A1l of those directors are. too high tone men 
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to make a mistake of that kind, but the Department of Bank-
ing, as Judge Holt says, 'vhen these bonds have been put up 
the Commissioner of Insurance of these banks allows them 
to show what their books show. It doesn't make any dif-
ference if they have a bond there. I was very muoh sur-
prised at the last trial that you gentlemen never attempted to 
show anything at all except by the statement of the bank. 
That is what you relied on entirely. Now I am not so sure 
on the White case that you have a right to do it. The White 
case says the directors had a right any time after they signed 
the note to ask for their note if it isn't solvent. They let 
the bonds stay here. That is the second agreement they 
signed. ~fy opinion is it is not proper evidence. 
Note: The plaintiff offered in evidence the statement of 
the :financial.condition of The Townsend Banking Company 
at close of business June 30, 1932, made by the State Cor .. 
poration Commission as certified by M. B. Bristow, Com~ 
missioner of Insurance and Banking, and also the statement 
of the :financial condition of The Townsend Banking Com-
pany at close of business Decen1ber 31, 1932, made by the State 
C~rporation Commission as certified by 1\f. E. Bristow, Com-
missioner of Insurance & Banking, the same being marked 
Exhibits 6 ancJ 7 respectively, for the purpose of showing the 
financial condition of the said institution from the dates men-
tioned, to the introduction of which the defendant objected, 
which objection was sustained by the Court, to which ruling 
of the Court the plaintiff excepts. 
page 80 }- Note: The plaintiff also asked to introduce in 
evidence the statement of the condition of The 
Townsend Banking Company dated January 13, 1933, as 
shown by Exhibit 8, 'vhich the Cashier of the defendant bank 
admitted was taken from the books of that institution on 
January 13, 1933, before the books of the bank had been 
closed. for tl1e merger of the three banks, to the introduction 
of which statement the defendant objected and the Court 
sustained this objection, to wl1ich ruling of the Court the 
plaintiff excepts. 
Note: The following are the exhibits asked for the plain-
tiff and refused by the Court: 
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EXHIBIT 6. 
''STATEMENT OF THE FINANCIAL CONDITION OF 
THE TOWNSEND BANKING COMP .ANY, LOCATED 
AT CAPEVILLE IN THE COUNTY OF NORTH-
AMPTON STATE OF VIRGINIA AT THE CLOSE 
OF BUSINESS JUNE 30, 1932, MADE TO THE 
STATE CORPORATION COl\f~IISSION. 
Resowrces 
Loans and discounts 
Overdrafts, secured $ ...... , Unsecured 
Stocks, Bonds, Securities, etc., owned, including 
prem. · 
Banking House and Lot 
Other Real Estate Owned 
Furniture and Fixtures 
Other Cash Items 
Cash and Due from Banks 
Total 














lT ndivided profits, less am 't paid for Int., expenses 
and taxes 
Individual deposits subject to Check 
Savings Deposits 
Certified Checks 
·Cashier's Checks outstanding 
Total of all deposits (Items 4 to 11) $216,762.49 
Reserved for Accrued taxes 
Reserve for Contingencies 
Reserve for redemption of stock 












page 81 ~ I, D. K. Long, Cashier, do solemnly swear that 
the above is a true statement of the financial con-
dition of the above bank, located at Townsend, in the County 
of Northampton, State of Virginia, at the close of busi-
ness on the 30th day of June, 1932, and that 'the schedules on 
the back of the statement fully and correctly represent the 
D. Spady v. Farmers and Merchants Trust· Bank. ~ ·gg 
true state of the several matters therein contained to the best 
of my knowledge and belief. 
D. K. LONG, Cashier. 
Correct-Attest : 
DENARD SPADY, 
H. D. WARREN, 
FRANK PARSONS, JR., 
Directors. 
State of Virginia, 
County of Northampton. 
Sworn to and subscribed before me by D. K. Long, Cashier 
this 12th day of July, 1932, (Signed) Geo. W. Mumford, 
Notary Public. My commission expires the 1st day of No-
vember, 1934. · 
A True Copy, Teste: 
M. E. BRISTOW, 
Commissioner of Insurance & Banking. 
page 82 ~ EXHIBIT 7. 
"STATEMENT OF THE FINANCIAL CONDITION OF 
THE TOWNSEND BANKING COMPANY: LOCATED 
AT CAPEVILLE IN THE COUNTY OF· NORTH-
AMPTON STATE OF VIRGINIA AT THE CLOSE 
OF BUS:DNESS DECEMBER 31, 1932, MADE TO THE 
STATE CORPORATION COMMISSION. 
Resources 
Loans and dis~onnts . - $ 85,248.23 
Overdrafts, secured $ .... , Unsecured 1. 72 
Bonds, securities, etc., owned including prem. on 
same 
Banking house and lot 
Other real estate owned 
Furniture and fixtures 
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Capital stock paid in 
Surplus fund . 
Liabilities 
Undivided profits less amount paid for interest 
expenses and taxes 







Total of all deposits (Items 4 to 11) $187,282.74 
Reserved for taxes, accrued interest on deposit and 
. . certificates of deposit 
Cashier's checks outstanding 
Bonds guaranteed reserve for stock redemption 
U.S. tax 
All other items of liability, viz: 
Christmas Club deposit 









I, D. K. Long, Cashier, do solemnly swear that the above 
is a true statement of the financial condition of Townsend 
Banking Company, located at Capeville, in the county of 
Northampton and state of Virginia, at the close of business 
on the 31st day of December, 1932, to the best of my knowl-
edge and belief. 
Correct-·Attest : 
State of Virginia, 
D. 1{. LONG, Casl1ier. 
DENARD SPADY, 
W. W. DIXON, 
FRANK PARSONS, JR., 
Directors. 
County of Northampton, to-wit: 
· · Sworn to and subscribed before me D. K. Long this 10 day 
of January, 1933. 
W.B.BULL, 
Notary Public. 
My commission expires November 7, 1934. 
Certified a true copy: 
M. E. BRISTOW, 
Commissioner of Insurance & Banking. 
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page 83 ~ PLAINTIFF EX. 8. 
''Statement of The Condition of Townsend Banking Co .. 
Before closing 
books for merger) Date Jan. 13, 1933 
J_,oans and Discount 
Stocks and Bonds 
Banking House and Lot 
Furniture & Fixtures 
Other real estate 
Cash & Due from Banks 
Resources 
.&laryland Trust Co., Baltimore, Md.-
First National Bank, Philadelphia, Pa. 
Eastville Bank 
Federal Deposit Ins. Corp. 
Total 
Capital Stock, Preferred 







Res. for Int. on Dep. 
Christmas elnb 
U.S. Tax 
Res. for Contingencies 
Liabilities 





















Mr. Heath: Now, if Your Honor please, we would like to 
introduce, offer in evidence certain portions of the Answer 
of the defendant, Farmers & J\ferchants Trust Bank, to a 
hill in equity which was filed against it by J. W. Parsons. 
We w·ant to mtroduce the following excerpts from that an-
swer as admissions of the defendants. 
Mr. Mapp: If your Honor please, we object to the intro-
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duction of the paragraphs referred to for the following rea-
sons: In the first place the paper from which counsel was 
reading was the suit brought by J. W. Parsons against Farm-
ers & Merchants Trust Bank praying for an injunction. In 
the next place, we do not think there should be parts of an 
answer introduced. In order for it to be any help 
page 84 ~ to the jury thev should have the Bill and entire 
Answer. In the next place, we do not see that this 
will help the jury in any way in deciding this case. 
The Court: I am going to admit so much of that as refers 
to the losses in the bank. · 
Note: Mr. Heath then offered as Exhibits 9, 10 and 11 the 
following paragraphs taken from the answer of the Farmers 
& Merchants Trust Bank~ 
EXHIBIT 9. 
'' 2. In answer to the sixty paragraph of said bill, this re-
spondent states that the lVI. E. Bristow referred to not only 
represented himself to be but was the ·Commissioner of In-
surance and Banking for the State of Virginia, with full au-
thority to examine into the condition of said The Townsend 
Banking Company, Incorporated, and as such he had a full 
and complete examination made of the assets and general 
condition of said The Townsend Banking Company, Incor-
porated, during December, 1931. Said examination showed 
a depreciation in the value of the assets of said The Town-
send Banking· Company, Incorporated, of Forty-seven Thou-
sand Dollars ($47,000.00), and said M. E. Bristow, in his 
official capacity as Commissioner of Insurance and Banking 
for the State of Virginia, advised the Directors of said 
The Townsend Banking Company, Incorporated, of said de-
preciation and of further threatened depreciation in the value 
of said assets and further stated to said Directors that un-
less said depreciation was made good, said The Townsend 
Banking Company, Incorporated, would not be permitted to 
continue further business as. such." 
EXHIBIT 10. 
"40. This respondent in answer to the Eighth paragraph 
of complainant's bill denies all of said Eighth paragraph 
except so much thereof as alleges that the agreement was 
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signed on the 8th day of January, 1932. And this respond-
ent alleges· that prior to said 8th day of January, 1932, there 
had been and was a proper and legal ascertain-
page 85 ~ ment and determination by the duly appointed 
and qualified Banking authorities of the State of 
Virginia of the depreciation in the value of the assets of said 
The Townsend Banking C~mpany, Incorporated, amounting 
to Forty-seven Thousand Dollars ($47,000.00) and further 
alleges that the directors signing said agreement and notes 
or bonds, having executed said agreement and notes or bonds 
are now estopped from demurring, questioning or. in any 
way disputing the deprecia_tion referred to in said agree-
ment. And this respondent further alleges that between J anu-
ary 8, 1932, up to and including the present time, there wera 
and have . been frequent examinations of the affairs, finan-
cial condition and assets of what was formerly The Townsend 
Banking Company, Incorporated, by the duly constituted 
and appointed authorities of the State of Virginia and that 
said depreciation in said assets of Forty-seven Thousand 
Dollars ($47,000.00) was at no time reduced but on the con-
trary gradually increased until on January · 5, 1935, such 
depreciation in such assets amounted to Sixty Thousand, 
Sixty-three Dollars and Sixty-three Cents ($60,063.63) .. '' 
EXHIBIT 11. 
''Since the aforesaid merger of January 13, 1933, your re-
spondent, its directors, Offices, Agents, Servants and Em-
ployees have used due diligence and the best judgment of 
which it and they are capable of using in an effort to realize 
as much as possible from all of your respondent's assets, in-
cluding the assets formerly held by said The Townsend Bank-
ing Company, Incorporated. Your respondent alleges that 
by reason of the general depreciation throughout the entire 
·united States, and especially in Northampton County, Vir-. 
gi.nia, in spite of the best and most earnest efforts of which 
your respondent was capable, said assets have gradually and 
continuously continued to depreciate until on Jianuary 5, 
1934, the amount of depreciation in the value of the assets 
formerly owned by said The Townsend Banking Company, 
Incorporated, amounted to sixty thousand, sixty-
page 86 ~ three dollars and sixty-three cents ($60,063.63). 
In this connection, your respondent alleges that 
a large part of said assets consisted of listed stocks and bonds 
with a daily market value, making it a simple matter of mathe-
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matics to determine said depreciation. At no time has your 
respondent, or to the best knowledge of your respondent, or 
its predecessor, The Townsend Banking Company, Incor-
porated, ever been called upon by complainant or any of 
the other signers of the agreement of January 8, 1932, to li-
quidate the assets formerly owned by said The Townsend 
Banking Company, Incorporated, or to in any way handle 
same differently from the manner in which same were being 
handled by your respondent.'' 
::ey Mr. Mapp : To the introduction of paragraphs 2, 4, and 
th~ paragraph on the middle of page 9 and continuing on to 
the top of page 10, all in the answer of the Farmers & ]\fer-
chants Trust Bank, to a bill of complaint filed against it by 
J. W. Parsons, the defendant by counsel excepts on the 
ground that said paragraphs in said answer are each and 
all immaterial and irrelevant for any purpose whatsoever 
in the present litigation. 
Note: The jury was then returned to the jury box and the 
following proceedings carried on in their presence: 
Mr. Heath: Gentlemen of the jury, I read for your benefit 
portions of an answer .filed by the defendant, Farmers & 
Merchants Trust Bank, to a bill in equity which was brought 
against it by o11e of the parties, one of the signers of these 
notes, in which answer the bank made these statements.: 
Note: Pa'i."agraphs introduced and marked Exhibits 9, 10 
and 11 then r-ead to the jury ~Y M:r. Heath. 
Yr. Heath.: At the last trial, if your Honor pleas~ the de-
fendant was .asked to produce a list of .assets and appraisals 
made under this aoo-reement, and in response thereto handed 
us the f01lowing papers, which were introduced in 
page 87 } ·evidence the last trial as Exhibits 26, 27 and .28. 
We .desire to introduce .th.ose at this time. 
Mr. Dickinson: We want to read to the jury these three 
statements which we off~r .in .evidence marked Exhibits 12, 
13 aBd 14, r-espectively: 
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EXHIBIT 12. 
''CAPEVILLE BANK ''B" ASSETS 
"J. T. Daniel 
E: V. Downes 
R. H. Tankard 
Handy Powell 
E. W. Mister 
E. C. Mister 
M.G. Scott 
C. C. Dunton 
Charlie Nottingham 
Edward Griffith 
W. J. Lingo 
Walter Wilkins 
Ora A. Spady 
Geo. W. Rowley 
F. C. Collins 
J. W. Griffith 
Seldon Elliott 




T. J. Warren, Jr. 
H. L. Hamilton 
































B. 0. Ames 
Custis P. Ames 
John T. Barcraft D. 0. T. 
Harvey Belote & Wife 





Custis P. Ames 
Allie T. Ames 
Secured by Southy Ward D. 0. T. 
G. C. Belote & Wife 
Richard B. Bull & Wife 
W. B. Bull 
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Secured by Life Ins. Policies 
ucAPEVILLE BANK "A" ASSET8-Contd. 
Maker 
Capeville M. E. Church 
C. L. Corbitt 
Bryan Costin 
A.M. Charnock & Wife D. 0. T. 
Cedar Grove Baptist Parsonage D. 0. T. 
J. W. Daniel 
H. R. Downes & Wife 
Endorser 
J. 0. Morris & Others 
J. D. Fitchett 
Peggy J. Costin 
John T. Daniel 

















< 3,890.00 . ..... 1<1 
500.00 (JQ ...... 





C. 0. Dunton Secured by. E. C. Collins D. 0. T. 165.00 
Geo. D. Elliott u " Life Ins. Policy 500.00 
A. F. & E. R. Fitchett D. 0. T. 3,500.00 ~ 
A. F. & E. R. Fitchett 125.00 00 "0 
H. G. Fitchett Secured by J. D. Fitchett D. 0. T. 821.00 -~ 
Note of I. G. Reid ~ 
J. W. Griffith & Wife D. 0. T. 4,018.48 ~ 
Thomas Heath & Wife 300.00 . .:g ~ 
H. C. Hamilton C. D. Whitehead 150.00 1-1 
J. Leonard Hamilton & Wife D. 0. T. 2,250.00 s CD 1-1 J. Leonard Hamilton & Wife 50.00 Ul 
Frank Horner & ·wife 35.00 ~ 
W. F. Homer & Son & W. F. Horner Secured by D. 0. T. of Sol Spady 400.00 ~ 
Joshua & Vadie Horner, D. 0 .. T. 165.00 Is: 
H. L. Hamilton & Wife, D. 0. T. 1,200.00 CD 1-1 ~ 
H. L. Hamilton & Sons Secured by Lien on Truck 100.00 =--~ 
Miss Lucy Johnson Geo. T. Tyson . 275.00 = c-t-
Iva C. Jones & Elsie C. Jones '500.00 Ul 
C. E. Jones & Elsie C. Jones 500.00 8 -1-1 
J. H. Latimer & Wife 300.00 s:: Ul c-t-
W. L. Lane & Wife 50.00 td 
Wayne Mister & Mrs. T. F. Mister Judgment 600.00 Sl:l 
Letcher Martin G. W. Martin & Wife 92.00 ~ 
G. W. Martin & Wife 325.00 
Arthur Nottingham 50.00 
...... 
Geo. J. Oliver & Wife, D. 0. T. 300.·00 .0 ~ 
F. E. Outten & Wife 
C. C. Powell & Wife D. 0. T. on 2 dwellings C. C. 
I. G. Reid & Elizabeth Warren Reid 
Mary N. & R. L. Smith 2 D. 0. T. Cheapside & Cape Chas. 
~~~" . 
R. H. Tankard & Co. Geo. L. & R. H. Tankard 
T. M. Tankard Geo. L. Tankard 
Townsend Banking Co., Inc., to F. & M. Trust Bank 
S. K. Warren & Wife D. 0. T. 
H. D. Warren 
W. T. Whitehead & Wife D. 0. T. on 2 places 
Walter Wilkins Judgment 














page 89 ~ 
Total $159,370. 61" 
BONDS, STOC~S & SECURITIES OF CAPEVILLE BANK 
CAPEVILLE, VIRGINIA 
On Books 
Par Value Kind of Securi~y Rate Maturity Amt. carried 
13,500.00 Old Ben Coal Corp. D 2-1-32 7~ 1934 4Y2 13,500~00 
5,000.00 Free State of Bavaris 6~ 1945 50 4,943.75 
45s 900.00 National City Bank 42 6,527.00 
150s 1,500.00 New Amsterdam Casualty Co. 17 7,325.00 
5,000.00 Republic of Chilie 6 1961 6 4,722~50 




100s 1,000.00 Anaconda Copper Mining Co. 8~ 11,001.79 
1,000.00 Continental Mortgage Co. 5~ 1930 E50 998.10 
7,000.00 Maryland Electric Rwys. 6 1933 35 6,917.53 ~ 7,000.00 Houston Oil Co. of Texas 5% 1940 54% 6,252.10 00. 75s Common Stock new "0 
50 Warrants ~ 
2,500.00 Seaboard Airline Adj. 6 1945 3 3,247.50 ·~ 
10,000.00 State of Santa Catl-arina 8 1947 5 10,075.00 ~ 
5,090.00 Sunray Drainage District #2 6 1951 E50 4,987.50 ~ ~ 
2,000.00 Republic of Bolivia 7 1958 5~ 1,910.00 1"1 s 9s 900.00 Guaranty Trust Co. of N. Y. 306 4,246.00 (t) 
2,000.00 City of Cardova 7 1957 30 1,975.00 ~ 
5,000.00 Seaboard All Florida Rwy. 6 1935 1~· 3,823.75 § 
10,000.00 United States of Brazil 6~ 1957 15 9 ,681. 25 ~ 
80s 800.00 tt H Fidelity & Guaranty Co. 5 5,621.02 ~ 
ct> 2s 20.00 Fidelity & Guaranty Fire Corp. 18 80.00 "1 
60s 600.00 Irving Trust Co. of N.Y. 25 4,390.00 g. § 200s 2,000.00 Radio Corp. of America 6 10,709.35 c:-to 
5s 50.00 Chatham & Phenix Natl. Bk. & Tr. Co. 92 615.00 (JJ t-3 5s 250.00 Eastern Shore Farmers Supply Co. Pfd. 100 250.00 t; 
100s U. S. Realty & Improvement Co. 4~ 5,317.50 s::: rn c+ 
3 ctfs. National Credit Corp. 100 357.00 td 
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page 90 ~ D. K. LONG, 
a witness on behalf o.f the Plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXA~fli~ATION. 
By Mr. Wise: 
Q. ~Ir. Long, you reside in Capeville, I believe? 
A. Townsend. 
Q. And you are the Cashier of the Townsend Banking Com-
pany, Incorporated? 
A. Yes, sir, up until the time it closed. 
Q. There were two Townsend Banking Companies, as a 
matter of factY 
A. Yes, sir. 
Q. And you are Cashier of the old, or the first Townsend 
Banking Company that had its office at Townsend, were you 
notf 
A. Yes, sir. 
Q. And how long were you with that· bank as CashierY 
A. I was with that Bank from· October, 1927, until the 
consolidation with the Capeville Bank.' 
Q. And that consolidation occurred about January, 19321 
A. Yes, sir. · 
Q. And after the consolidation of the Townsend and Cape-
ville banks you becan1e the Cashier of the consolidated bank,. 
which took the name of Townsend Banking Company? 
A. Yes, sir. 
Q. And you continued as the Cashier of this new consoli-
dated Townsend Banking Company down. to January 13, 
193q, did you not, or about that date? · 
A. Yes, sir, 1933, that is correct. 
Q. The merger of that bank with' the Fa·rmers & Merchants 
Trust Bank occurred about the 15th of J anuacy:f 
A. Yes, sir. . . 
page 91 r Q. Now what were your duties as Cashier of 
the old Townsend Banking Company? 
A. Conducting the business of the bank and general hank~ 
ing business. 
· Q. Were you the custodian of the assets of the bank f 
A. Yes, .sir . 
. Q. You were the head bool{keeper of the bank? 
A. Well, I don't know whether you would term it head · 
bookkeeper. I had charge of all securities and was respon- : 
sible for the bonds. I didn't do the daily bookkeeping. · · . 
Q. But you supervised itT 
A. Yes, sir. 
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Q. .And the keeping of the books of the bank was under 
your general direction 1 
.A~ Yes. . 
Q. And you supervised and directed the work, but· it was 
the clerk who did the actual posting of the books. Is that 
right? 
.A. Yes, sir. 
Q. Aii.d was that ·trrie also when you became Cashier of 
the new or merged Townsend Bank Y 
A. Yes, sir. 
Q. No'v I asked for the statement of the Townsend· :Sank-' 
ing Company as of December 31, 1931. Among other things 
were you secretary of both of these companies Y 
A. I was secretary of the board. 
Q. Did you attend the meetings of stockholders and di-
rectors of those banks? · · · · 
A. Yes, sir. 
Q. Did you make up and report the minutes of the. pro-
ceedings of those meetings 7 . · 
.A. Yes, sir. · 
page 92 ~ Q~ ·r show you a ·book bearing the legend "Rec-: 
ord", and call your attention to page 174. Is that 
in your handwriting? 
A. Yes, sir. 
Q. And you attended the meeting held on that day? 
A. Yes, sir. 
Q. And kept notes of the proceedings of that day? 
A. Yes, sir. 
Q. And did you afterwards prepare and write these min-
utes~ 
A. The minutes were written while the meeting was going 
on. 
Q. And you wrote them? 
A. Yes. · 
Q. Did you write it on these minutes what had transpired 
at the meeting and did you 'vrite it truthfully and correctly 
according to your best ability? 
A. Yes, sir. 
Q. At that meeting did you present to the directors a finan-
cial statement of the state of affairs of your bank¥ 
. A. Yes, sir. 
Mr. Mapp: We object to that, if your Honor please. What 
is the date of that? 
A. December 1, 1931. 
Mr. l\iapp: We object to that. These parties are not bound 
by it and it is in conflict with. ·your Honor's ruling. 
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The Court: I will sustain your objection. 
Mr. Wise: I will ask that your Honor allow me an ex-
ception. The minutes of December 1, 1931, found on page 174, 
are o~ered in evidence and I will ask that they be marked 
Exhibit 15 and copied in the record. 
EXHIBIT 15. 
''Townsend, V a. Dec 1, 1931 
page 93 ~ The regular monthly meeting of the Board of 
. . . Directors of the Townsend Banking Co 'vas held 
in t}le Ba~king House at 7 P. 1\L on Tuesday, Dec 1st Mr. 
Dixon presiding. 
:Minutes of the last meeting 'vere read and approved. 
Bank statement as of Dec. 1 was read 
Loans & Disc. 76,646.29 Capital stock 
Stocks & Bonds 111,147.96 Surplus 
Bank House 2,200.00 Under profits 
Furn & Fixts 1,300.00 Cashiers Cks 
Cash 1,503.34 Cert. Checks 
Due from Banks 10,597.99 Int a/c deposits 
Overdrafts 21.35 Indiv deposits 
$203,416.93 
Expense ~cct for Nov 1931 
Bills payable 
$194.45 
Loans made since last meeting F. E. Outten 















Loans of Walter Wilkins to the amount of $7,556.54, which 
is excessive is hereby approved . 
. There being no further business the meeting was adjourned. 
D. K. LONG, Secy. 
W. W. DIXON 
E.V. DOWNES 
0. L. ROOKS 
DENARD SPADY 
A. F. FITCHETT 
J. W. PARSONS 
his 
S. R. x BULL 
mark 
D. K._ LONG, witness" 
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Stockholders meeting to be held at 1 :30 P. M. Jan 5, 1931 
Earning for the year of 1931 to be distributed as follows~ 
No dividends to be paid all earnings to be carried to un-
divided profits. 
Mr. Wise: 
Q. Now, Mr. Long, at or about that date of December 1, 
1931, was it or not a fact that the directors of this Bank. and 
~Ir. 1\f. E. Bristow had under consideration the question of 
the merger of The Townsend Banking Company and the 
Capeville Bank f 
Mr. Mapp: If your Honor please, we object to that. 
The Court: Objection sustained. 
1\tir. Wise; Exception. 
pag·e 94 } Q. I call your attention to the minutes of the 
meeting of the Board of Directors of December 15, 
1931, on page 176. You wrote those minutes did you not 7 
A. Yes, sir. 
Q. Are they a truthful record of what transpired at that 
meeting? 
A. Yes, sir. 
1\Ir. Wise: I offer it in evidence. 
l.ir. 1\iapp: We object. 
The Court: Objection sustained. 
1\ir. 'Vise: I will take an exception, and ask that page be 
marked as Exhibit 16. 
EXHIBIT 16. 
· ''Townsend, Va. Dec. 15, 1931. 
~'At a special meeting of the Board of Directors of The 
Townsend Banking Co. Townsend was held at the Banking 
House at 2 P 1\II Dec 15 1931 l'vir. Dixon presiding. 
The agreement of consolidation between the Townsend 
Banking Co and the Capeville Bank was discussed and ap-
proved. 
The Cashier was authorized to call a stockholders n1eeting 
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to be held at 2 P. M. Dec. 31, 1931 to be held in the banking 
house to approve the merger plan. 
1\Ir. Wise: 
D. K. LONG, Secy 
W. A DIXON 
J. W. PARSONS 
E. V. DOWNES 
0. J.J. ROOI{S 
DENARD SPADY 
A. F. FITCHETT 
His 
s. R. X BULL 
Mark 
D. K. LONG, witness" 
Q. Now I call your attention to the minutes appearing on 
page 178 of a meeting of Jan nary 4, 1932. Did you attend 
that meeting and did you 'vrite those minutes? 
page 95 ~ A. Yes, I did. 
Q. And they are a truthful record of what trans-
pired at that meeting? 
A. Yes, sir. 
Mr. Wise : I offer it in evidence. 
Mr. 1\tiapp: We object, if your Honor please, on the same 
ground. 
The Court: Objection sustained. 
Mr. Wise : Exception noted. I will ask that page 178 be 
marked as Exhibit 17. 
EXHIBIT 17 .. 
''Townsend Va Jan 4, 1932 
''The annual stockholders meeting of the Townsend Bank-
ing Co was held at 2 P. J\L Jan. 4, 1932. 
Mr. R. Fulton Powell was elected chairman. 
D. K. Long Secretary. 
The minutes of the last stockholders meeting were read and 
approved. A count· of the shares 848 shares in person and 
219 shares by proXy,. total 1,067 shares this being a quorum. 
The question of a merger between the Capeville Bank & 
the Townsend Banking Company was discussed a pan which 
had been approved by the Board of Directors same being 
dated December 15, 1931, which each stockholder is familiar. 
Motion made by W. ,V. Dixon, seconded by Denard Spady 
D. Spady v. Farmers and Merchants Trust Bank. lfS 
that the merger be adopted, all stockholders voted unani-
mously for the motion. The President and Secretary are 
hereby authorized to certify same to Corporation Commis-
sion. 
There being no further business the meeting was adjourned. 
D. K. LONG, Sec'y. 
R. FULTON POWELL, Chairman. 
Present: W. W. Dixon, Denard Spady, A. F. Fitchett, 
J. W. Parsons.'' 
page 96 ~ 1\Ir. Wise : 
Q. Mr. Long, I show you the Plaintiff's Exhibit 
1, that is the note on which the judgment in this case was en-
tered. Did you ever see that note at or before the time of 
its dateY 
A. Yes, sir. 
Q. Why was it signed? 
A. Th~ Capeville Bank and Townsend Bank merged. 
Q. Sometime at about the date of the note? 
A.. Yes, sir .. 
Q. And that would be about January 11th? 
A. Yes. 
Q. Did that note come into your possession at that time? 
A. I made those notes, ~{r. Wise. 
Q. You wrote the face of the notes? 
A. Yes, sir. 
Q. You didn't sign them? 
A. No, sir, ·didn't sign that one. 
Q. This is signed by Denard Spady? 
A. Yes, sir. . 
Q. N o'v did Mr. Spady sign that note Y 
A. Yes, sir. 
Q. That is his signaturef 
.A. Yes, sir. 
' I. 
I 
Q. After he signed the note was the note delivered to you? 
A. I had the notes, yes, sir. · 
Q. What did you do with it? 
A. I gave it to Edmond Smith. 
Q. And he was an official of the State Banking Depart-
mentf 
A. Yes. 
Q. How soon after it was signed by Mr. Spady 
pag·e 97 ~ did you give it to him Y 
A. It was a very short while. 
Q. Minutes or hours, or days? 
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A. It was sometime during that day or the following day. 
Q. ~ir. Spady was there at the time, wasn't heY 
A. I don't think he was there at the time. I wouldn't say 
positive. · 
. Q. From the time you handed it over, from the time that 
Mr. Spady signed it until you handed it over to Mr. Smith was 
it set up on the books of the bank as an asset of the bank~ 
A. No, sir. 
Q. Carried in any way in the assets of the Bank 1 
A .. No, sir. 
Q. And fron1 the day that you handed it to 1\ir. Smith until 
the· merger of the Townsend Bank with the Farmers & ~fer­
chants Trust Bank on Jan nary 13, 1933, was that note, Plain-
tiff's Exhibit 1, ever in the possession of you yourself as 
Cashier of the Townsend Bank¥ 
A. No, sir. 
Q. Was it in the possession, so far as you know, ·of any 
other official of that bank? 
A. No, sir, not during that period. 
Q. Now, on the same date, or about the same date was 
there another paper signed, I show you Plaintiff's Ex-
. hibit 2·? 
A. Yes, sir. 
Q. Who prepared that paper? 
A: I couldn't say, Mr. Wise, it was brought to us at the 
bank. 
Q. Wasn't written by counsel of your bank was it? 
A. I don't thin1{ we had any counsel. · 
Q. Who br.ought it there? 
A. I don't know whether Mr. Smith prepared it or some 
attorney. 
Q. Who brought it to you, or to your banking house 1 
A. I couldn't say that. 
page 98 ~ Q. Well, it was brought there and the directors 
whose names appear on it signed itY 
·A. Yes, sir. 
Q. Did you sign it yourself? 
A. Yes, sir. 
Q. What became of it after it was signed 7 
A. It was taken away from there. It never remained in 
the bank. -· 
Q. It was handed over to ~fr. Smith 1 
A. In 1932, yes, sir. 
· Q. ·At ·or· about its date, January 11, 1932, it was turned 
over to Mr. SmithY 
A. Yes, sir. 
Q. Did it ever remain, or was it ever brought back to 
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your banJr, or ever kept among the pap~rs or files qf your 
bank? 
A. No, sir. . 
Q. Now, :Nlr. Long, I call your attention to the language 
of this note, Plaintiff's Exhibit 1, ''On demand after date 
for money loaned I prmnise to pay to the order of the Town-
send Banking ·Company, Incorporated, Townsend, Virginia, 
$3,000''. Did Denard Spady receiv:e from the Townsend 
Banking Company $3,000 at or prior to the signing· of that 
note? 
Mr. !lapp: Question objected to, if your Honor please. 
The note speaks for itself and the agreement that goes with 
it speaks for itself. 
The Court: I will sustain your objection. 
Mr. Wise: 1 will take an exception. 
Mr. Wise: I would like for the record to show that it is 
my belief that if the witness were pennitted to ans·wer the 
question, which your Honor has excluded, he would testify 
that the plaintiff, Denard Spady, did not receive one cent 
from the Bank in consideration of the note. 
The Court: I think everybody agrees the note is part of 
the agreement. 
!fr. Wise : I read to you from the Exhibit 1, which is the 
judgment by confession, this language "We here-
page 99 }- by certify that the evidence of debt has been taxed 
according to law". 
Q. Did the Townsend Banking Company at any time from 
January 11, 1932, to tTanuary 1.3, 1933, pay to the Treasury 
of this County or to any official officers of the State of Vir-
ginia any tax whatsoever upon that note? 
A. Not to my knowledge, no, sir. 
Q. Can't you state that it did not 1 
A. I always paid the taxes. I always paid what taxes 
were paid in the bank, but I never paid any on this note. 
Q. Now, Mr. Long, I call your attention to the minutes 
of your bank appearing- on page 188 of this record, bearing 
date 1\farch 31, 1932. Did you attend that meeting~ 
A. Yes, sir. 
Q. And were the persons 'vhose signatures are signed to 
the minutes of the meeting }Jresent at that meeting' 
A. Yes, sir. 
Q. And did you keep a record and reduce to writing these 
minutes? 
A. Yes, sir. 
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Q. And are they a truthful record of what tran~pired at 
that meeting·~ . 
A. Yes, sir~ 
Q. And at that n1eeting did you as Cashier present to the 
officials of the bank a statement of the financial condition 
of the bank? 
A. Yes, sir. 
Q. And is that statement which is in the minutes a truth-
ful statement of the condition of the bank as reported by you 
to the directors at that tim~? 
A. Yes, sir, it is taken from my books. 
Mr. Wise : I offer the minutes in evidence. 
Mr. 1fapp: If your I-Ionor please, same objection to this 
evidence. 
The Court: If you can testify that is taken 
page 100 r fro~ your books I 'viii not permit it. If you can 
testify fron1 your knowledge that that gives a 
true statement of $15,000 capital, $5,000 surplus, etc., you can 
testify. 
A. It was taken from the books. That is what it was made 
up from. · 
The Court: Do you kno'v as Cashier whether that is true 
or not? If it is you can testify. 
A. Yes, sir, true so far as I know. I don't know anything 
wrong with it. 
]\fr. ~Iapp: We take an exception, if your I-Ionor please. 
Mr. Wise, Contd. : 
Q. I call your attention to Exhibit 3. I have already shown 
you the Exhibit 1, the notes of Denard Spady. No,v in Ex-
hibit 3 it is provided, or recited, that the following parties 
have severally given their several notes: R. Fulton Powell, 
W. B. Bull, 0. L. Rooks, S. R. Bull, Denard Spady, A. F. 
Fitchett, D. K. Long, J. W. Parsons, E. V. Downes, Roland 
Belote, George L. Tankard, H. D. Warren, Frank Parsons, 
Jr., C. ·C. Dunton and C. E. .Jones. Did you prepare the 
notes for each of tl1ese several gentlemen to sign in the same 
way as you have testified concerning the ·notes of Denard 
Spady? · 
A. Now, Mr. Wise, I prepared those in the Townsend Bank. 
I 'voulcln 't say positive that I prepared the Capeville Bank. 
They were two different sets of notes. 
Q. These n·ames I have called are the names of men, some 
of whom had been directors of the old Townsend Bank and 
some had been directors of the Capeville Bankf 
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A. Capeville Bank, yes, sir. 
Q. Those who are identified with the Townsend Bank, you . 
prepared the notes? . 
A. I think I did for them all. I know I did for Townsend 
Bank. · 
Q. And they followed the same course as you have tes-
tified concer~ng the Denard Spady note? 
page 101 r M;r. Mapp: We object to that. We are trying 
the Spady case. 
J\.Ir. Wise: I am trying to show by this witness, Mr. Mapp, 
if it please your Honor, that none of these notes were ever 
in the possession of the bank. 
Q. Were they prepared and delivered' by you to Mr. Smith, 
the bank examiner? 
A. Yes, sir. 
Q. At·about the same time you did the Spady note? 
A. Yes, sir, when I. got the notes signed~ 
Q. And at no thne were they ever in your bank or in your 
possession as Cashier? 
A. No, sir. 
Q. And were they ever treated by you or any of the offi-
cials of that bank as assets of the bank? 
A. No, sir. 
J\tfr. Wise: I will read to the jury the Plaintiff's Exhibit' 
18, page 188 of the minutes. 
J\.Ir. Mapp: Before that is read to the jury-if your Honor 
strikes it out thf' jury. has it. I would like to cross examine 
him. . 
The Court: I don't think you can do that. I think he is 
competent to take care of himself. I made it plain· to him. 
lvir. 1\lfapp: I would like for your Honor to ask if he will 
swear that those values there are correct values. After it 
gets in the damage is done. 
The Court: I can't make him testify. He is on his oath. 
Mr. '~iapp : We except. 
~ir. Wise: 
Q. I call your att_ention to the item "loans and discounts 
$113,069.52". Was this note of Denard Spady's and were 
the other notes that were enumerated in Exhibit 3 reflected in 
that item? · 
page 102 ~ A. No, sir. 
· · Q. I call your attention to the minutes of April 
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2, 1932, on page 190. Did you attend that meeting or was 
there a meeting on that dateY . 
A. Yes, sir, I attended the meeting. 
Q. And those noted as present were there Y 
A. Yes, sir. · 
Q. And the minutes are a truthful record of what trans-
pired? 
A. Yes, sir. 
Q. And on that date did you present to those directors a 
financial statement of the condition of the bank~ 
A. Yes, sir. 
Q. And is that statement a correct record of what you 
presented? 
A. Yes. 
Q. And is that a truthful statement of the condition of 
the bank? 
A.· Yes, sir. Mr. Wise, I am going to explain myself. I 
am not swearing these loans or discounts were worth this 
amount. 
The Court: That is just what you swore to before. I made 
it plain enough. I asked you whether or not that that was 
true, that that bank had $15,000 capital, and so forth. 
A. I misunderstood you. 
The Court: N o'v let's get it straight what you do mean. 
A. I mean "Loans & Discounts $113,213.92". ·That is the 
amount we loaned. 
Q. Do you mean to testify they were worth that amount 1 
A. No, sir. 
The Court: Then I do not admit it. I will strike out the 
other. Gentlemen of the Jury, don't consider the other state-
ment he made. He stated as true what he did not know to 
be true. 
Mr. Wise: 
Q. I will ask you, }.{r. Long, if those are. truth-
page 103 ~ ful statements of what the books of the bank show 
to be its condition at that time. 
Mr. Mapp: We object to that. 
The Court: I will sustain your objection. 
Mr. Wise : Exception. 
Q. I call your attention to an item in that statement in 
those minutes of ''Loans & Discounts''. Were the notes re-
ferred to in Exhibit 3 included in that item Y 
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.A. No, sir. 
The Court: He has answered that. 
Q. Now, I don't wa;nt to trespass on the patience of the 
Court, but I wish to offer,-! propose to offer and to prove 
by this witness that a n1eeting was held on J\1:ay 3, 1932, at-
tended by those whose names are shown, and by himself. That 
he made a truthful record of what transpired at the meeting 
and that these minutes reflect the truth of what transpired.; 
tl1at in the course of the meeting he submitted a financial 
statement, which is set up in the minutes, and that he would 
testify that that financial statement is a truthful record of 
what is shown by the books of that bank. 
?vir. Mapp: We object to those statements unless the wit-
ness will testify as to the actual value. 
Mr. Wise: · I offer in evidence the minutes of a meeting 
of June 7, 1932, and the proof which I would offer (without 
repeating) is identical to 'vhat I have just stated. 
Mr. Mapp: Smne objection . 
. l 
EXHIBIT 19. 
''Capeville~ Va. June 7, 1932. 
''The regular monthly meeting· of the Board of Directors 
of the Townsend Bkg Co was held in the banking House at 
Capeville Va. At 1 :30 P ]\£ June 7th Mr. Dixon presiding. 
Minutes of the last meeting 'vere read and ap-
page 1.04 ~ proved. 
Bank statement of June 7th was read. 
"Loans & Disc $113,485.65 Cap Stock $15,000.00 
Stks & Bonds 144,078.89 Surplus 5,000.00 
Banking House 8,700.00 Undiv Profits 2,074.62 
Furn & Fixts 2,500.00 Cashiers Cks 189.11 
Cash 3,942.56 Cert Checks 430.83 
Int Deposits 95,217.23 
Indv Deposits 73,577.92 
Bills payable 58,582.08 
Reserve forInt 18.00 
l . Xmas Club 164.50 
Canting fund 45,930.45 
Stock redempt. 300.00 
$296,484.7 4 296,484.74 
Expense· acct for ~fay, 1932, $319.28. 
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There being no further business the meeting was ad-
journed. 
D. K. -LONG, Sec'y 
vV. W. DL"\:ON 
:B,RANIC PARSONS, JR. 
DENARD SP .A.DY 
GEO. L. TANICARD 
If. D. WARRE·N 
E. V. DOWNES'' 
1\{r. Mapp: Same objection. 
1\1r. \Vise: I offer minutes of July 19, 1932, and the tes-
timony that the witness would give would be subsequently 
the same; and that of Aug·ust 2, 1932; that of September 6, 
1932; that of October 4, 1932; that of November 1, 1932. In 
each of these the witness would testify subsequently the same 
as with reference to the others. I also propose to show by 
the witness that he would testify that the notes enumerated 
and mentioned in Exhibit 3 V{ere not included and not re-
flected, and to your llonor 's ruling, which I understand is 
the exclusion of this evidence, we except. 
Note: Thereupon the Court was adjourned until 10:00 
A. J\L on the following morning, November 20, 1935. 
page 105 r ''EXHIBIT 20.'' 
"·Capeville ·va. July 19, 1932 
The regular n1eeting of the Board of Directors of the 
Townsend Banking Co. Capeville, Va. was held in the Bank-
ing House at 3 P :M .• July 19th 1\{r. Dixon presiding. 
l\1inutes of last meeting "'ere read and approved. 
Bank statement of July 19 was read. 
Loans Disc 96,830.69 Cap. Stock 
Stocks & Bonds 139,078.89 Surplus 
B·ank House 8,700.00 Undiv Profits 
Furn. & Fixts. 2,500.00 U S Tax 
Cash 6,293. 77 Cashiers cks. 
Due from Banks 84,978.86 Cert. check 
Totals 338,382.21 




Reserve for St K 
redemption 
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Expense acct $330.86. 
The following loan is hereby approved G. W. Martin 500.00 
Mr. W. W. Dixon offered his resignation to take effect 
Aug. 22nd which was tabled for the time being. 
There being no further business the meeting was ad-journed. · 
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D. I{. LONG, Cashier 
W. W. DIXON 
DENARD SPADY 
G. L. TANKARD 
H. D. WARREN 
FRANK PARSONS, JR. 
his 
s. K. X BULL 
mark 
D. K. LONG Witness" 
''EXHIBIT 21. '' 
"Capeville, Va. Aug. 2, 19-32 
The regular meeting of the Board of Directors of the 
Townsend Banking Co was held in the Banking House at 
1.:30 P JYI Aug. 2nd. 1\{r. Dixon presiding. 
1\Hnutes of the last meeting were read & approved. 
Bank statement of Aug 2, 1932, were read. 
Loans Disc 93,853.69 Cap stock 15,000.00 
Stocks Bonds 138,976.89 Surplus 5,000.00 
Bank House 8,700.00 U ndiv Profits 792.64 
Fnrn & Fixts 2,500.00 U.S. Tax 62.42 
Cash 8,188.73 Cert checks 207.50 
Due from Banks 81,727.27 Cashiers Checks 630.21 
Int of C deposits 77,180.86 
Indiv deposits 188,509.94 
Christmas check 191.50 
Contingent fund 45,930.45 
Reserve forSt K 
redemp,tion 300-
Reserve for Int 141.06 
$333,946.58 333,946.58 
Expense acct July 1932 $386.40. 
Loans made since last meeting G. C. Belote 1,000.00. 
C. D. "\Vhitehead 100.00. Total $1,100.00. 
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The resignation of W. W. Dixon was brought up and owing 
to the possibility of merging with. the Farm~rs & Merchants 
Trust Bank, this rooently having been brought. to our atten.:. 
tion Mr. Dixon has consented to continue as President for 
the time being. 
There being no further business the meeting was adjourned. 
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D. I{. LONG, Soo 'y 
W. W. DIXON 
GEO. L. TAJ.~KARD 
DENAR.D SPADY 
H. D. WARREN 




''Capeville V a Oct 4, 1932 
The regular monthly meeting of the Board of Directors 
of the Townsend Banking was held at the Banking House at 
2 P M. Oct 4th Mr Dixon presiding. 
Minutes of the last meeting were read and approved. 
Bank statement of Oct 4th was read. 
Loans & Disc 
Stocks & Bonds 
Banking House 
Furn & Fixts 
Cash 
Due from Banks 
Other items 
Totals 
85,244.75 Cap stock 
138,823.89 Surplus 
8, 700.00 undiv Profits 
2,500.00 Cashiers· Checks 
5,283.90 Cert Checks 
28,811.10 Int of C deposits 
145.74 Indiv Depts 
Reserve for Int 
Xmas Check 
Contingent fund 
Res forSt K. 
$269,509.38 
Redemption 














Expense a.cct for Sept 1932 $335.11 
Loan of C. E. Jones for 500.00 is hereby approved. 
Resolved that W. W. Dixon the President and D. K. Long, 
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Cashier of this corporation or either of them be and they 
hereby are authorized and empowered for and in the name 
and on behalf of this corporation to execute and deliver to 
the Reconsfruction IPinance Corporation the following pa-
pers and documents to-wit: 
Application for a loan in the amount not to exceed fifty 
thousand dollars to :mature on or before such date and to 
bear interest at such rate as may prescribe by the Board of 
Directors of the Reconstruction Finance Corp and to be n1ade 
on form prescribed or approved by the said Corporation 
which form has been submitted to this Board. 
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consideration of the Reconstruction Finance 
Corp said officers or either of them are authorized to execute 
and deliver to said Corporation or any fiscal agent or cus-
todian designated by it the pron1issory note or notes of this 
corporation in form prescribed by said Reconstruction Fi-
nance Corp any advance in the discretion of said officers 
may be accepted in installments and may be. evidenced by 
one or more notes maturing as directed by said Reconstruc-
tion Finance Corp on or before the date specified. 
Be it further resolved That in order to secure the pay-
ment of any such note or notes of this Corporation evidencing 
loans made to it by the said Reconstruction Finance Corp 
and to guarantee the faithful performance of any contt·act 
entered into with said Reconstruction Finance Corp the said 
officers of this corporation be and each of them -is hereby 
authorized and empowered in their discretion to pledge artcl 
by pothecate with the said Reconstruction Finance Corp any 
collateral belonging to this Corporation and any collateral 
which they may in their discretion from time to time substi-
tute therefor and any collateral which may be required from 
time to time as additional securitv for said note or notes. 
And such officers and each of them are further authorized 
and empowered to do such acts and to execute such addi-
tional agreements or instruments under corporat.e seal of 
this corporation or qtherwise as may be necessary ar de-
sirable to meet the requirements of said Reconstruction Fi-
nance Corp. 
Be it further that W. W. Dixon & D. J(. L<;>ng the President 
& Cashier of this corporation and each of them be and is 
hereby authorized and empowered· to receive and 
page 109 } to endorse in the name of this corporation a:ny 
checks & drafts representing the proceeds of such 
note or notes. 
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There being no further business the meeting was ad-
journed. 
D. K. LONG, Secretary 
vV. vV. DIXON . 
DIENARD SPADY 
GEO. L. TANIURD 
H. D. 'V ARREN 
his 
S. I{. x BULL 
mark 
D. K. LONG, Witness'' 
EXHIBIT 23. 
''Capeville, V a. Nov. ~' 1932 
The regular monthly meeting of the Board of Directors 
of the Townsend Banking Co was held in the Banking House 
at 1:30 P 1\1 Nov 1st Mr. Dixon presiding 
1\1inu tes of last meeting were read and 
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Furn & Fixts 
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lJ ndiv Profits 
Cashiers cks 
Cert checks 
Int of C deposits 
Indiv deposits 
Reserve for Int 
Xmas check 
Conting·ent fund 
Res for St 
Redemption 
U S Tax 














Loans made since last meeting C. E. Jones 500.00 
W. F. Horner & Son 200.00 Total $700.00 
Resolved That the President, Vice President or Cashier 
be and he is hereby authorized to sell, assign, 
pag·e 110 ~ transfer, endorse and deliver stock certificates 
and negotiable instruments, rights and interest 
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of any kind, in or to Stocks or Bonds, certificates of such 
rights or interests, deposits, accounts, bills receivable and 
other commercial paper and Evidence of debt, now standing 
or which may hereafter stand in the name of this Bank, 
with authority to appoint one or more attorneys for that 
:purpose and is further authorized to execute and deliver all 
deeds, leases or other papers or conveyances respecting. any 
property or estate held by this bank said endorsements as-
signments a execution to be attested by the ~ashier or assist-
ant Cashier. . 
There being no further business the meeting was ad-
journed. 
D. K. LONG, Sec'y 
W. W. DIXON 
FRANK PARSONS, JR. 
DIENARD SPADY 
H. D. WARREN 
GEO. L. TANKARD." 
EXHIBIT 24. 
'' Capeville, V a. Dec 6, 1932 
The regular monthly meeting ·of the Board of Directors of 
the Townsend Banking Co was held in the Banking House 
at 2 P M Dec 6 .lVIr. Dixon presiding 
1\finutes of the last meeting were read and approved 
Loans made since last meeting 
J. H. Latimer & wife 300.00 
Expense acct for Nov 1932 $201.31 
l\1:otion made by Mr. Frank Parsons and seconded by Mr. 
Denard Spady the Trustee be authorized to foreclose on the 
property of Mrs. M. R. ·Ashby and sell as soon as possible. 
The cashier is hereby authorized to call stockholders meet-
ing- for Jan. 3, 1933, ~t 2 P M 
· Following loans are hereby approved T. M. 
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There being no further business the meeting 
was adjourned. 
D. K. LONG, Sec'y 
W. W. DIXON 
FRANK. PARSONS. JR. 
H. D. WARREN 
GEO. L. TANKARD'' 
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pag~ J:12 ~ ''EXHIBIT 25. 
Oapeville, Va. Sept. 6, 1932. 
The regill,ar _J;Uonthly meeting of the Board of .Directors 
Ql the T,OW;IASei\d .B.anking Company, Inc., was held in the 
Banking Ho:use .at Capeville, Va., at 9 A. M. Sept. 6th. Mr. 
Dixo_n presiding. 
- -::¥j~ut~s of last meeting were read and approved . 
. B:at;tk statement of Sept. 3rd 'vas ,read. 
Loans & Disc 
Stks & Bonds 
Bank Houses' 
Furn & Fixts 
Cash · 
Due from Banks 













Int a,lc Deposits 
Indiv Deposits 
Reserve for Int 
Christmas Club 
Contingent fund 













Expense acct for August 1932 $393.95 
Loans IQ.ade since last meeting G. W. l\iartin $100.00. C. 
D. Whitehead $100.00 total $200.00. 
The Board examined the notes of the bank and suggested 
that necessary steps being taken to safeguard son1e lines. 
There being no further business the meeting was ad-
journed. 
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Note: 
D. I{. LONG, Secy. 
W. W. DIXON 
H. D. W .A.RREN 
DENARD SPADY 
GEO.L. TANKARD 
FRANI{ PARSONS, JR.'' 
SECOND DAY. 
December 20, 1935. 
Met purs1.1,ant to. adjour~ent. 
Note: SfWle pa~·~ies prese~t as heretofore noted. i . 
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Note: The jury was then withdrawn and Mr. Heath made 
the following statement- to the Court: 
1\'lr. Heath: Counsel for the plaintiff felt yesterday that 
they should notice the Court's remarks to the 'vitness, Mr. 
Long, and they have considered that matter and in their opin-
ion not .only the Court's remarks, but the Court's attitude is 
such that we feel constrained to ask for a mistrial on that 
account. · 
The Court: I am going to overrule that motion~ It is cer-
tainly very far from the Court-if he created such an im-
pression on the jury. 1\fy intention was to explain to l\f.r. 
Long as to what the question was and his answer to be what 
he thought, not what the Court thought. 
~fr. Heath: You will allow us an exception to the Court's 
ruling. 
Note'! The jury then returned to the court room and the 
Court made the following statement: 
The Court: Gentlemen of the jury, counsel for Mr. Spady 
have excepted to the actions of the Court in the remark it 
made to l\fr. Long on yesterday, and also to my demeanor in 
the presence of the jury. I want to state I do not think any-
thing I said or any act I had could show any biasness when 
I have none. The only thing· the Court desires is. to have a 
fair trial, and any remark I made to 1\!Ir. Long was only to 
explain the question asked by lVIr. "\Vise in order that he may 
understand it and not to give any opinion as to his veracity 
in any way, shape or form. 
D. K. LONG, . 
having been previously sworn, continues his test!mony in 
chief as follows: 
By l\Ir. Wise: . . 
Q. ~fr. Long, when the consolidation of the old 
page 114 ~ Townsend Bank and the Capeville Bank occurred, 
on or. about the 8th of January, 1932, that new 
bank started in business under the name of The Townsend 
Banking Company 1 That is right 1 
A. Yes, sir. 
Q. And continued to do business under that name up to 
the merger with Farmers & l\ierchants Trust Bank on or 
about the 13th day of January, 1933? 
A. Yes, sir. 
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Q. Now, on the 8th day of January, 1932, the bank had 
assets, had it not? 
A. Yes, sir. -
Q. It took over the assets of The Townsend and The Cape-
ville Bank that had been merged into the Townsend Bank Y 
A. Yes, sir. 
Q. And you as Cashier took over and took possession of 
those assets ¥ 
A. Yes, sir. 
Q. Among those assets had the ne'v bank cash¥ 
1vir. :Niapp: Objection, if your Honor please. 
The Court: What is the idea? 
Mr. Wise: To prove what the assets of the bank were and 
what they were worth. 
The Court: What difference does this make~ This is prior 
to the consolidation with the Cape Charles bank. 
}.£r. Wise: I haven't said a word about the consolidation 
with the Cape Charles Bank and the Capeville Bank. 
The Court : If I did I made a mistake. I mean Capeville. 
Mr. Wise: I will repeat the question. 
Q. On the 8th day of January, 1932, the Townsend Bank 
came into being did it not? 
A. Yes, sir. 
Q. As a result of a merger of two banks, the 
page 115 ~ Capeville hank and the old Townsend Bank. Is 
that right? 
A. Yes, sir. 
Q. And this new bank that resulted from that consolidation 
start-ed in business on the 8th day of January, 1932. That is 
right? 
A. Yes, sir. 
Q. And continued in business until January 13, 1933, didn't 
itt 
A. Yes, sir. 
Q. And on the 8th day of January, 1932, it started with some 
kind of assets Y 
Mr. Mapp: If your Honor please, we object to that because 
it doesn't make any difference. The plaintiff in this case 
signed a $3,000 note at that time; also an agreement, which 
is a part of the note, 'vhich two go together; later signed an-
other agreement, and the defendant in this case, the Farmers 
& Merchants Trust Bank, wasn't a party to that and it 
will be no help to the jury in deciding· this case. 
The Court: I don't think that makes any difference. I 
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think they are a party to all of this, but the only question in 
my mind is what is the purpose in asking that when they gave 
a bond on that same dat.e. 
Mr. Wise: I am trying to show, if your Honor please-
you said this witness should not testify what the assets of 
the bank were unless he knew what they were. 
The Court: That is it exactly. 
Mr. Wise: I am trying to show what he did know. 
The Court: I will permit that. 
Mr. ~1app: We except to that. 
Q. It started out 'vith assets Y 
A. Yes, sir. 
Q . .And those were the assets it took over from the two 
banks that merged? 
page 116 ~ A. Yes, sir. 
Q. And there were a new set of stockholders 
in this new merged bank, weren't there' 
A. Yes, sir. 
Q. All of the capital and surplus of the two old banks had 
been wiped out? 
A. They hadn't been wiped out, they had been carried as a 
contingent fund. 
Q. They had been wiped out as capital and surplus? 
A. Yes, sir. 
Q. And Denard Spady and other men who had been officers 
and directors of one or the other of those two banks put up 
new capital in this Townsend Bank that started on the 8th day 
of January? 
1\{r. Mapp: We object. 
The Court: Objection sustained. 
I\1r. Wise: Exception. 
Q. Did the Bank that began business on the 8th day of Jan-
nary receive new capital of $15,000 from those new stock-
holders? 
Mr. Mapp: Objection. 
The Court: Objection sustained. 
Mr. Wise: Exception. Now, if your Honor please, I pro-
pose to prove-
The Court: I don't think you should sta.te that in the pres-
ence of the jury. 
Note : The jury then retired from the Court room, and the 
following questions and·answers were given before the Court: 
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Q. Mr. Long, when this consolidation of the Capeville and 
Townsend Bank occurred in January, 1932, the New Town-
send Bank, or the merged bank, took over the assets of the two 
banks, did it not 7 
A. Yes, sir. 
Q. And they came into your custody as Cashier of the 
. merged bank 1 
page 117 ~ A. Yes, sir. 
· Q. What was the capital stock of the former 
Townsend Bank on the day prior to the merger 7 
A. $15,000. 
Q. What was the surplus of the former Townsend Bank on 
the day before the merger? 
A. $22,500.00. 
Q. And do you recall what wa.s the undivided profit, or 
surplus? 
A. I would say around $1,500. I could tell by the records, 
but I would not be positive otherwise. 
Q. $1,590.50, wasn't it 7 
A. Yes, sir, I think that is correct. 
Q. And what was the capital stock of the Capeville Bank? 
A. $15,000. 
Q. What was the surplus of the Capeville bank? 
A. $5,000. 
Q. What was the undivided profits of the Capeville bank7 
A. Six hundred and some dollars. I would not say positive. 
This paper shows $688.00. 
Q. We are assuming that is subj.ect to correction. Mr. 
Smith, the bank examiner, had been there going over those 
books of those banks, hadn't heY 
A. He was there when the consolidation was being worked 
out. 
Q. And this consolidation resulted in the new ba.nk and 
the transfer of the surplus and undivided profits of those two 
former banks into a reserve in the new bank? 
A. Yes, sir, with the exception of $5~000. 
Q. And new stockholders came in and subscribed and paid 
in $15,000 of ne·w capital stock into the merged bank, didn't 
fuey! -
A. Yes, sir. 
- Q. And new stockholders came in and sub-
page 118 ~ scribed and paid in $15,000 of new capital into 
the merged bank, did they not? 
A. Yes, sir. 
Q. And the merged bank started with a capital paid in of 
$15,0007 . 
A. Yes, sir. 
'I 
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Q. You had that money paid into your hands as Cashier? 
A. Yes, sir. 
Q. And the new set up was made with the $15,000 of capital 
stock and $5,000 of surplus taken over from the surplus of 
the other two banks? 
A. Yes, sir. 
Q. And except that $5,000 nil of the capital, all of the 
surplus and all of the undivided profits of those other banks 
was transferred to the books of the merged bank as a re-
serve? 
A. Yes, sir. 
Q. They were set up in your liabilities as a reserve. And 
what was the amount of that r€serve 1 
A. Forty-five thousand and some hundred dollars. 
Note: Witness handed paper by ~fr. Wise. 
A. This is $59,000, but $5,000 'vas charged off on the bank 
building. As I remember it 'vas $45,000. 
Q. You had two banking buildings of the two former banks? 
A. Yes, sir. 
Q. And the new bank took possession of those two banking 
buildings? 
A. Yes, sir. 
Q. What was the value at which those banking buildings 
had been carried on the books of those two banks f That is, 
what was the value that The Townsend Bank carried its 
banking building f 
A. $2,200.00. 
Q. What was the value of the Capeville Bankf 
A. I think $1,900.00. . 
Q. And when those two properties-they were 
page 119} real estate, of course, they owned the land and 
the buildings ? 
A. Yes, sir. 
Q. ·And they were transferred to the new Townsend Bank' 
A. Yes, sir. 
Q. And what value did the ne'v Townsend Bank place upon 
those two banking buildings in setting them up on the books 
of the new bank? 
A. The Townsend Bank was $2,200.00 and the Capeville 
bank $500.00. 
Q. So you wrote off $5,000 fron1 the value of those proper-
ties? 
A. About that, yes, sir. 
Q. And the aggregate of the capital, surplus and undivided 
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profits of the two old banks had amounted to approximately 
$59,000. Isn't that right~ 
A. Yes, sir, before the consolidation. 
Q. And writing off $5,000 from the value of the banking 
house and setting up $5,000 in the surplus of the new bank 
left you forty-nine thousand and some odd dollars to be set 
up as a res·erve in the bank statements of the new or merged 
bank¥ 
A. I think it was $5,400 marked off Capeville. That left us 
a contingent of $49,930 and some cents. 
Q. Then you testified the new capital of $15,000 was paid 
in? 
A. Yes, sir. 
Q. And you took over all of the notes, bonds that the two 
banks had held Y 
A. Yes, sir. 
Q. And set them up on the Iia bility side of your account Y 
A. Yes, sir. 
Q. At book value f 
A. Yes, sir. 
Q. As shown on the books of the former bank? 
A. Yes, sir. 
Q. And you took over notes and bonds that had been owned 
by the former two banksf 
page 120 ~ A. Yes, sir. _ 
Q. And took them over at the book value of the 
former banks¥ 
A. At what the banks had paid for the stoc.ks and bonds. 
That may not be book value. What we actually paid for 
them. 
Q. What the Capeville or Townsend Bank had actually paid 
for bonds and stocks they were carried on your Townsend 
Bank in that way and carried on the books of the Capeville 
BankY That wayf 
A. Yes, sir. 
Q. And yon took them over into the new accounts on that 
basisf 
A. Yes, sir. 
Q. Now, when Mr. Smith had been there and examined the 
assets and liabilities of the two banks that were merged before 
they were merged he prepared a statement of what depre-
cia-tion he estimated had occurred in the assets of those two 
banks, did he not f 
A.. Mr. Smith worked out the consolidation, 1\{r. Wise. 
Q. In setting up the books of the Townsend Bank that re-
sulted from the merger of the Town~end and Capeville banks 
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did you s~t up those books under instructions from J\tir. Smith? 
.A.. Yes, sir; according to his figur·es. 
Q. He gave you the figures, he gave you the values to put 
the bonds· and notes in as an asset? 
.A.. I don't think he said anything about that. We put those 
in at what we had been carrying them at in the two banks. 
Q. Was he there with you when you put those in Y 
A. He wasn't there when we made entries. · 
Q. He made up the working sheet and you set your books up 
from that? 
A. Yes, we understood from Mr. Smith what was to be done. 
Q. Did he tell you to write off anything from the 
page 121 r value of any of the assets of either the Capeville 
or the Townsend Bank? 
A. I do not think he did. 
Q. Other than the write off on the value of the banking 
houses? 
.A.. I think we worked the banking house out without Mr. 
Smith's assistance. 
Q. But in opening your books for the merged Townsend 
Bank you set up all other assets than the banking house at 
the values that Mr. Smith gave you? 
.A.. At the values we had been carrying them at. 
Q . .And without any write off? 
A. No, sir, we didn't charg~ anything off of the stocks and· 
bonds or notes. 
Q. Just carried them at book value T 
.A.. yes, sir. 
Q. Now, how much cash did the merged company take over 
from the two banks that were merged? 
A . .According to your statement $13,000, but I could not 
swear to that unless I saw the book. 
Q. Don't call it my statement. Didn't the Capeville bank 
have $3,138.00 and the Townsend Bank $10,240.00? 
A. I don't know, sir. 
Q. Well, let's have the statement. 
A. You have the merger right there. I would rather have 
that. 
Q. While he is after the merger, you did bike over-
A. We took over what cash each bank had, but I would not 
swear the exact amount. 
Q. And it came into your hands and was your money? 
A. Yes, sir. 
Q. Had the Capeville bank due to it from other 
page 122 r banks and bankers moneys at the time of this 
merger? 
A. From other banks? 
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Q. Yes. · 
A. That was carried in this lot of cash, ''Cash due from 
Banks''· 
Q. And that bank held the obligations of those other banks? 
A. Yes. Q •. According to your best knowledge and belief were those 
other.banks from which cash·was due good and solvent banks? 
A. Yes, sir, I think they 'vere. We never lost anything 
from them. · 
Q. You collected all that was due on those obligations? . 
A. Yes, sir, all the cash items. 
Q. S'o it was good and a real hundred per oont asset. So 
at any rate when the new or merged bank started in business, 
counting cash and cash due from other banks and subscrip-
tions paid for capital stock, you had in your hands somewhere 
in the neighborhood of $28,000 in real money, or equivalent? 
A. Cash of $3,458.97. · 
Q. You are calling now the items of the-
A. That was cash in bank. 
Q. That the merged Townsend Bank took over and started 
business! 
A. Yes, sir, $7,343.17 due from banks. 
Q. That is from the Capeville bank! 
A. Now, due the Townsend Banking Company, the consoli-
dated bank. 
Q. How much was it all told tben¥ 
A. $10,802.14. 
Q. Then that was either cash in hand or obligations ·of 
banks which were subsequently paid in fullY 
A. Yes, sir. ·· 
Q. :TYir. Long, on the day of this consolidation you signed an 
agreement that you are familiar with and that has been filed 
in this case as Exhibit 3, I believe. You have heard 
page 123 ~ it read and remember the agreement Y 
A. Yes, sir. 
Q. And you signed and delivered to Mr. Smith a note for 
$1,500.00, didn't you Y 
A. No, sir, $3,000. 
l'Ir. Mapp: If your Honor please, we have no objection to 
this question. I do not want the record to be that this part is 
excluded, the fact that he signed the note and agreement. 
Mr. Wise: We will bring that out again. · 
The Court: I think that is proper evidence. 
Mr. Wise: I 'vill make a note to ask that again then, but I 
want this asked now. · 
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Q. I call your attention to the statement of that agreement 
in substance and to the effect, and ·only for the purpose of 
drawing your attention to it and not to hold you or the other 
side to the exact language. ..1\.t the Banking Department of 
Virginia ],fr. Bristow had determined that there had occurred 
a depreciation in the assets of The Townsend Banking Com-
pany, Incorporated. Did he discuss .that with you, or you 
discuss it 'vith J\{r. Smith or Mr. Bristow~ 
A. I think we discussed that with 1\IIr. Smith, lVIr. Wise. 
Q. In taking ov-er the assets of the Capeville Bank and 
Townsend Bank in the 1nerger that we have discussed no 
depreciation had been applied to the assets that were taken 
over from those two banks, had it? 
A. No depreciation had been marked off, no, sir. 
Q. Did you- or did you not understand that this $47,000 of 
depreciation, which the Banking Department stated it had 
ascertained, applied to the values that you had set on the 
books of the merged or new bank? . 
A. We understood that was depreciation in the 
page 124 ~ stocks and bonds and that is what the $47,000 was 
put up for. 
Q. In other 'vords, you had taken the assets of the other 
hvo banks just the way they had been carried on the books 
of the other two banks1 
A. Yes. 
Q. Transferred them at the values you found them to be 
set up in the old bank into the account of the ne'v bank 1 
A~ Yes, sir. 
Q. With no write down or write off of any sort? 
A. We never wrote off anything, no, sir. 
Q. And when you were asked to sign this agreement and 
to sign that note the $47,000 depreciation that is referred to 
therein was a depreciation to be applied to the following 
that had been set up in the assets column of the ne"r bankf 
A. That was depreciation on the amount that had been set 
up to take care of any loss in the stocks and bonds. That is 
what I understood. · 
Q. And at the same time you have wiped out the capital 
and surplus and undivided profits of the former two lJanks 
and translated them into a reserve in your liability column of 
the new or merged bank 1 
A. Yes, sir. · 
Q. So that you set up a reserve in the liability colun1n equal 
to the estimated depreciation that had not been written off of 
the assets, did you not? 
A. Not exactly, no, sir. 
Q. Well what did you do? . i 
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A. In other words, they still contended it was a depreciation 
existed in the stock and bond account and this reserve was 
set up to take up a.ny depreciation and the notes· were still 
held. 
Q. They still contended that. Did they tell you 
page 125 ~ to write off anything more from your assets 0l 
A. No, sjr, they didn't tell us to write off any-
thing more. . 
Q. Now you made out statements periodically thereafter of 
the conditions of the hank, did you not Y 
A. Yes, sir. ' 
Q. And you reported them to the meetings of the Board of 
Directors from time to time Y 
A. Yes, sir. 
Q. And those that we had reference to yesterday were such 
reports? 
A. Yes, sir. 
Q. Did you make out and forward to the Banking Depart-
ment similar statements? 
A. Yes, sir. 
Q. Did you ever receive the return of any of those state-
ments from the Banking Department Y 
A. What do you meanY 
Q. Were they returned to you 'vith any statement that they 
were incorrect or improper Y 
A. No, sir. 
Q. Were there examinations of your bank afterwards be-
tween January, 1932, and 1933t 
A. Yes; sir. 
Q. In the course of those examinations were you ever told 
that any of the statements you had made were improper or 
incorrect in any respect? 
A. No, sir. 
Q. During the period of 1932 to 1933, January 8, 1932, to 
January 13, 1933, did your Bank liquidate or sell any of the 
stocks and bonds that were taken over at the 
page 126 ~ time of the merger T 
A. I couldn't say, Mr. Wise, without the record. 
Q. Did they sell any substantial amount of them f 
A. I do not think so. 
Q. You would recall whatever was sold Y 
A. I would if there was any large amount. 
Q. To the best of your recollection what would be the most 
that was sold? 
A. I wouldn't say, Mr. Wise, without some record to re-
fresh my memory. I could be mistaken. 
Q. Is. there a record to which you can refer t 
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A. Yes, sir, they have a liability stock and bond register. 
Q. May we have that, please. 
l\{r. King : I think the general record will tell you if you 
will r-efer to it. 
A. I mean there might have been some sold in the su~er 
sometime. Mr. Wise, according to these books I would not 
say much, not over $500.00. 
Q. Well, let's se-e if we can't nail it clo~er than that. From 
those books and the best mem.ory you have on the subject what 
would you say 7 
A. I would not say over $500.00. 
Q. And during that period did you purchase any consider-
able amount of stocks 7 · 
A. I do not think we did. Q. Is it your best re-collection you did not? 
A. Yes, sir. 
Q. And when you state according to your memory ''any 
considerable amount'' what do you mean? · 
A. According to these books we didn't buy any. 
page 127 }- Q. According to those books and your best 
memory is it a fact you did not buy anyf 
Mr. Mapp: If your Honor please, the jury was withdrawn 
so we could get in the record the answer of one question, 
'vhich has been objected to and objection sustained. I do not 
believe this is proper proeedure now. We have gone far afield 
from that. After the case is over if the judgment is in favor 
of the defendant all of this will be in the record that all of 
this was exclud-ed from the jury and a 1ot your Honor did 
not exclud-e. When the jury went out it was for one pur-. 
pose. 
Mr. Wise : Then let the jury come in and let me ask the 
questions before them. · 
The Court: I think Mr. Mapp is right to a certain extent. 
A great many questions you have asked were with reference 
to the question I excluded, but one question you asked about 
his signing that. No question but what that is proper evi-
den.ce. I think it is improper now, but some of those things . 
may come up when they sold or bought stocks and bonds and 
may be material questions. · 
Note : The Jury then returned to the Court Room, and 
the following procedure took place in their presence : 
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Mr. Wise: 
Q. Mr. Long, the Capeville Bank and the Townsend Bank 
consolidated on or about the 8th day of January, 1932, did 
they notY 
A. Yes, sir. 
Q. And the consolidated bank started on that clay uncl~r 
the naiD.e of The Townsend Banking Company Y 
A. Yes, sir. 
Q. You have been the Cashier of The Townsend Bank-
- ing Company tha.t consolidated with the Capevi11e 
page 128 ~ Bank 7 
A. Yes, sir. 
Q. And you had been familiar with the books and accountf:: 
of that bank? \ 
.A. Yes, sir. 
Q. And prior to the consolidation there had been discussion 
of the merger Y 
A. Yes, sir. 
Q. And in the course of those discussions :Mr. Smith, of the 
State Banking Department, had come to Townsend and had 
gone over the books of the bank of the Townsend Banking 
Company? · 
.A. Yes, sir. 
Q. And also of the Capeville Bank? 
A. Yes, sir. 
Q. And you had discussed with him concerning the status 
of those banks? 
A. Yes, sir. 
Q. And concerning the terms of the proposed merger 1 
A. Yes, sir. 
Q. And they were discussed between him and the directors 
of those banks Y 
A. Yes, sir, a committee from each bank . 
. Q. Now prior to the merger the Capeville Bank had assets 
did it not? 
A. Yes, ~ir. 
Q. It had a banking house? 
A. Yes, sir. 
Q. That had been carried a.t a value of what? 
A. Which building is that? 
Q. The Capeville. · 
page 129 ~ A. I .think it was $11,900.00. 
Q. And furniture and fixtures that were carried 
at what value? -
A. I do not recall, 1\fr. Wise. 
Q. If you can refresh your memory from the books! 
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A. Capeville Bank was $1,300.00. No, I mean Townsentl 
Bank. I could not tell you what the Capeville Bank was. 
Q. Townsend Bank had a banking house 7 
Mr. Mapp: We object to this as immaterial. 
The Court: Sustain your objection. 
Mr. Wise: Exceptions. 
Q. And it had furniture and fixtures had itt 
Mr. J\!Iapp: We object to this as immaterial. 
The ·Court: Sustain your objection. 
Mr. Wise: Except. 
Mr. Heath: We should state here what we expect to prove. 
The Court: It is right in there, every one of them. 
Q. The Townsend Banking Company had stockholders, did 
it not7 
Mr. Mapp: We object to this as immaterial. 
The Court': Sustain your objection. 
·Mr. Wise: Except. 
Q. Wl1at was the capital of The Townsend Bank prior to 
the merger' 
Mr. Mapp: We cbject to this as immaterial. 
The Court : Sustain your objection. 
Mr. Wise: Except. 
Q. What was the surplus of The Townsend Bank before 
the merger! 
1\:I:r. Mapp: S'ame objection. 
The Court: Objection sustained. 
1\!Ir. Wise: Except. 
page 130 r Q. What was the undivided profits of The 
To,vnsend Banking Company before the. m~rger 1 
Mr. Mapp: . Same objection. 
The Court: Objection sustained. 
Mr. Wise: Exception. 
. .. 
Q. What were th~ capital. surplus and undivided profits 
of the Capeville Bank? 
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· Mr. Mapp: Question objected to. 
The Court : Objection sustained. 
Mr. Wise : I take an exception. 
Q. On the day of the merger the Townsend Bank had a 
certain amount of cash Y 
Mr. Mapp: Question objected to. 
The Court : Objection sustained. 
Mr. Wise: Exception. 
Q. And .certain amount of cash due from bank and bankers f 
Note: Same Ruling. 
Q. And that cash due from banks and bankers was due by 
banks and bankers who were solvent and capable of paying, 
and who did subsequently pay Y 
Note: Same Ruling. 
Q. And the Capeville Bank had a certain amount of cash 
on hand, did it notY 
Note: Same Ruling. 
Q. And it had cash due from banks and bankers, did it not f 
Note: Same ruling. 
Q. And those banks and bankers were solvent and capable 
of paying and subsequently did pay the amount so due! 
Note: Same Ruling. 
page 131 ~ Q. The Townsend Bank had money loaned on 
notes and bills, did it not f 
Note= Same Ruling. 
Q. And the. Capeville Bank had money due on bills and 
notes, did it not? 
Note: . Same Ruling. 
Q. And the amount of these bills and notes in each instance 
was shown on the books of those banks in the amount that 
had actually been loaned, did it not? 
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Note: Same Ruling. 
Q. And The Townsend Bank had investments in stocks and 
bonds, did it not 7 
Note: Same Ruling. 
Q. And the Capeville Bank had investments in stocks and 
bonds, did it not! 
Note : Same Ruling. 
Q. And in each instance the amount paid for each item was 
reflected in a truthful entry upon the books of those banks, 
was it not? 
Note : Same Ruling. 
Q. Now; on the 8th day of January, or prior to the 8th 
day of Jan nary, Mr. Smith, of the State Banking Department, 
went over the books of your banks, did he not 7 · 
Note: Same Ruling. 
Q. And discussed with you the question of· certain depre-
ciation to be charged against certain of the investments of 
these two banks by reason of depreciation in the value of 
certain of these securities f 
~ ote: Same Ruling. 
I 
Q. And in the course of your discussions with Mr. Smith be-
fore the merger did Mr. Smith give you a setout 
page 132 ~ for opening the books of the new or merged Town-
. send Bank? · 
Note : Same Ruling. 
Q. Did he tell you to write off anything for depreciation 
in the value of any of the assets of either of the banks that 
were to be merged? 
Same Ruling. 
Q. Yon did open a new set of books for the new or merged 
Townsend Banking Company, d.id you not?· . 
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Note: Same Ruling. 
Mr. Wise: If your Honor please, I think that question is 
hardly in the class with the others~ ~rtainly ·they could 
not start a banking business without a set of books. Now your 
Honor ·has held I can show what value the assets of the bank 
are. I have to start somewhere and it would be the books I 
would have to turn to. 
The Court : Whether they got new books or used old ones, I 
don't think is material. I will sustain the objection. 
Mr. Wise: We note an exception. 
Q. Did the merged or new bank open books when it started 
in business Y 
A. They used the Townsend Bank books, Mr. Wise. 
Q. That is they used the physical books? 
A. Yes. 
Q. And opened new accounts in those books, is that right Y 
A. Yes, sir. · · 
Q. And they set up· in those books statements of the assets 
and liabilities of the merged or new companies.! 
Mr. Mapp: We object to that. 
The Court : Objection sustained. 
Mr. Wise : Except. 
page 133 ~ Q. And you opened in those books an account in 
which you set up the asoots of the bank in the 
nature of Investments in Bills and Notes? 
Note: Same Ruling. 
Q .. Did you set up an ~count in which you set uv the 
investment of the bank in stocks and bonds Y 
Note: Same Ruling. 
Q. What was the book value of the bills and notes taken 
over from the Capeville Bank by the new or merged bank Y 
Note: Same Objection and ruling. 
Q. What was the book value Y 
The Court : I do not kno~ whether you. have that in the 
record or not. You had better give that on a piece of paper 
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and let the_stenographer put it in. I don't think you have it 
in. - · 
Note: The amount given the stenographer out of the hear-
ing of the jury 'vas $117,211.16 .. 
Q. What was the book value of the stocks and bonds taken 
over by the merged or new bank from th~ Capeville bank? 
Note : S'ame Ruling. 
Q. I will repeat the last two questions ·as to The Townsend 
Bank! 
Note : Same ruling. 
Q. And I propose to show it was so much. When the merged 
or new Townsend Banking Company s~arted in business on 
or about the 8th day of January, 1932, how much cash and 
cash due from banks and bankers did tl1at bank have 7 
¥r. Mapp:. This i~ a~ter they merged t 
A. Yes, sir. Cash and due from banks $10,802.14 . 
.. Q. And the amqunt due. from banks and bankers. was clue 
from responsible· banks whic~ subsequently paid the all)ount? 
Is that rightY 
A. Yes, sir. . 
Q. How much new capital stock was subscribed 
page 134 ~ to this merged bank 7 
· Mr. Mapp: Question objected to. 
The Court: Objection sustained. 
}fr. Wise: Exception. 
Q .. ~ow muc4 · ca_sh w~s receiv~d by you as Cashier from 
the stockholders in payment for the stock of th~ new or.merged 
bank? · · · : 
Note: ·Same Ruling. 
· ~ir. Heath: The Court understands· we are prepared ~to. 
prove those amounts Y · 
The Court : Those two amounts are already in there .. · 
Q. In· setting up the accounts of the .new or merged. bank 
were the capital and surplus of the two old banks·,: !the·· Cape-: 
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ville and Townsend Bank set up as liabilities on the state-
ment of the new bank Y · 
Note : Same Ruling. 
Q. How much surplus did the new bank start business 
with! 
Note: Same Ruling. 
Q. What, if any, reserve was set up on the books of the new 
bank as against estima.ted depreciation in the assets of the 
bank7 
Note : Same ;Ruling. 
Q. What were the liabilities of the new bank at the time 
that it commenced business to depositors who had checking 
accounts in the bank Y 
· Note : Same Ruling. 
Q. Did the bank have at the outset depositors who had 
checking accounts f 
A. Yes, sir. 
Q. And did tha.t bank take over the checking account liabili-
ties of the other two banks that had been mergedY 
Mr. Mapp: Question objected to as imn'laterial. 
Objection sustained, and exception noted. 
page 135 ~ Q. Did the bank start business with deposit 
accounts, interest bearing deposit accounts T 
Note : Same ruling. 
Q. What amount of liabilities· did the bank start" with on 
the savings· or interest bearing accounts f 
Note: Same objection on same grounds, and same· ruling. 
Q. Mr. Long, on or about the date that this bank (merged 
bank) started business you signed a paper in the form of a 
promissory note in the sum of $3,000 did you not f 
A. Yes, sir. 
Q. You have seen as Exhibit 1 here the Denard Spady 
note in this case! 
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A. Yes, sir. 
Q. And you have seen Exhibit 3, which is an agreement 
between the Townsend Banking Company and certain parties 
named therein Y 
Mr. Mapp: Of course you are referring to the bank after 
it was m·erged as differentiated from the former Townsend 
bank. 
Mr. Wise: I am talking about an agreement, not about any 
bank. 
Mr. Mapp: I mean an agreement with the new bank. 
Mr. Wise: Yes, sir. If you want me I will ask him-
Q. You signed an agreement? 
A. Yes, sir. 
Q. The paper I am showing you is considered by every-
body as a true copy, so you .can treat it as the original. You 
were one of the parties to that agreement, were you not t 
A. Yes, sir. 
Q. And you signed the note for $3,000? 
A. Yes, sir. 
Q. That was in the same form as this Denard 
page 136 ~ Spady note 7 
A. Yes. 
Q. And you prepared the note under consultation and ad-
vice from Mr. Smith, the ba.nk examiner? 
A. I don't know whether I could answer that question 
exactly. 
Q. Anyway, you signed it and gave it to Mr. SmithY 
A. Yes, sir. 
Q. You never got a dollar from the bank in return for that 
note, did you Y 
Mr. Mapp: Question objected to. The Court ruled on it 
yesterday. 
Note : Objection sustained, and exception noted. 
Q. In this agreement I call your attention to the following 
language ''That whereas, by reason of the depreciation in 
the value of certain assets of said party of the second part 
and in consideration of the·desire of said parties of the first 
part, being Officers and Directors of said party of the second 
part, to guarantee its safety and solvency and in considera-
tion also of the sum of Ten ( $10.00) Dollars, the receipt of 
which is hereby acknowledged, the said parties of the first 
part have made and delivered to the said party of the second. 
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part their s-everal notes, the amounts of which and the con-
ditions and stipulations of which are hereinafter set out'' and 
then it lists the various notes. The note that you signed, 
was it one of those mentioned in that language that I have 
. just read? 
· A. Yes, sir. 
· · Q. I call your attention to this language ''The Commis-
sioner of Insurance and Banking of Virginia has ascertained 
a depreciation in the value of the assets of the said party 
of the second part of FORTY-FIVE THOUSAND ($45,-
000.00) DOLLARS, more or less and said notes are to create 
a reserve of which any loss or damage to the assets of the 
said party of the second part may be reimbursed or made 
good during a period of three (3) years". At the 
page 137 ~ time that agreement was signed by you and the 
· other parties to it had any sum of $45,000, rr10re 
or less, been 'vritten off of the assets of the Townsend Bank-
ing Company? 
Mr. Mapp: Question objected to. Agreement speaks for 
itself. 
Objection sustained and exception noted. 
Q. If they were set up on the books of the Townsend Bank-
ing Company when it began business-
The Court : I am going to change my ruling and let Mr. 
Long answer that question. I think the agreement speaks 
for itself about whether he got anything from the $45,000. I 
want to ask him a. question. · · 
Q. Did you receive any cash for that $3,000 note you 
executed? 
A. No, sir. 
Mr. Wise: Now, if your Honor· please, on this question I 
have just asked: 
. ' 
·Q. Did all of these people enumerated in this agreement sigri 
the notes at the time that this agreement was signed and foi~ 
the amounts mentioned 1 · · 
· A. About-' the same time. 
. Q. And all of those notes were handed over to the· repre-
sentative of the State Bankhig Department? 
A. Yes, sir. = -
_~·. : Q. Within a day or two Y · 
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A~ Yes, sir. 
Q. And did the Townsend Banking Company receive fro1n 
any one of these men any money whatsoev·er. I mean pay 
to any one of these men any money whatsoever in return for 
those notes? 
A. Not to my lrnowledge. 
Q. Could $47,000 have been taken out of that bank while 
you were Cashier and you not know it had been done T 
A. Not likely. 
Q. It didn't happen, did itf 
page 138 ~ A. No, sir, not that I know of. 
Q. At or about the time that this agreement 
was signed did the Townsend Banking Company write off 
$45,000 from the value of its assets 1 
The Court: You asked him that just a few minutes ago, 
and I sustained the objection to it. 
Q. Now, 1\!Ir. Long, from January 8, 1932, to J~nuary 13,-
1933, what, if any, of the stocks and bonds that were among 
the assets of the merged bank at the time that it started 
in business were sold or liquidated 7 
Mr. 1\{app: Question objected to. 
The Court: What is the purpose of that questiqn? 
Mr. Wise: The purpose, if your Honor please, is to show 
what, if any, change occurred in the sta.tus of the assets of 
the bank up to the time of the merger with the Farmers & 
Merchants Trust Bank. 
The Court: If it sold any do you expect to show by any 
evidence that that money was used for any purpose it should 
not be used for? If they sold bonds and put the cash in isn't 
the status the same? 
Mr. Wise: I am proposing to show that no real c.hange 
occurred in the status of the assets of the Townsend Banking 
Company from the date of this agreement to the qate of the 
merger. 
The Court: I will permit you to answer it. 
. Note : Question then read back to the witness by the 
stenographer. 
A. I could only answer· that by referring to the books. 
Q. Well, please do. · 
A. There is a difference of around $31,000. 
Q. Of the stocks and bonds Y · 
A. Yes, sir. 
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Q. You sold them during tha.t period about 
page 139 ~ $31,000 worthY 
A. Yes, sir. I didn't know we sold them, but 
payment may have fallen due a certain day. It means the 
same thing. 
Q. They were redeemed and you got money in return Y . 
A. Yes, sir. 
Q. What, if any, loss was sustained by the bank in those 
transactions Y 
A. I don't recall much, if any, Mr. Wise, I do not recall 
any loss that was sustained. You see these things here only 
give the amount. They don't give the bond, and I cannot 
tell without our books. 
Q. You weren't running a tremendously big bank business 
and you were familiar with what was going onY 
A. Yes, sir, but I can't go back three years and tell you 
whether we made or lost a dollar. 
Q. I don't mean a dollar. Was there any substantial loss 
in any of those transactions Y 
A. No, sir. 
Q. Now come to the period of June, 1932. I show you the 
Plaintiff's Exhibit marked 6. You. prepared the original 
statement of which that is a certified copy, did you riotY 
A. Yes, sir. 
Q. And transmitted it to the State Banking Departmentf 
A. Yes, sir. 
Mr. Mapp: We object to this as it was the same state-
ment discussed and on which. your Honor ruled yesterday. 
The Court: I am not going to take the written statement. 
I will permit you to show the true value of bills receivable 
and stocks and bonds, ba.nking house and other fixtures. 
Mr. Wise: We refuse to offer this witness as a witness 
to testify as to any of the values of that bank 
page 140 ~ Q. On the 12th day of January, 1933, did yon 
prepare a statement of the condition of the Town-
send Banking Company Y 
A. What time was that Y 
Q. The 12th of January, the 13th of January. 
A. I prepared a statement the last day before the consoli-
dation, if that is the correct date. 
Q. This paper was produced by Mr. King on a former oc-
casion and was used here in this Court in evidence and vou 
were present when it was used. You should be able to iden-
tify it. . 
A. Yes, sir, that is the same statement. I did not pre-
pare that one though, it is a copy. 
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Q. But it is a correct statement of the status of that bank's 
affairs on that day, is it not Y 
A. Yes, sir. 
Mr. Wise: I offer this in evidence. 
Mr. Mapp: We object. 
The Court: I am going to sustain your objection. 
Mr. Wise: We note an exception. 
''Statement of the Condition of 
Townsend Banking Company. 
Before closing 
Books for Merger. Date Jan. 13, 1933. 
Loans & Discount 
Stocks & Bonds 
Banking House & Lot 
Furniture & Fixtures 
Other real estate 
Resources. 
Cash Pz Due from Banks 
Maryland Trust Co., Baltimore, Md. 
First National Bank, Philadelphia, Pa. 
Eastville Bank · 
Federal Deposit Ins. Corp. 
page 141 ~ ''Liabilities. 
Capital Stock, Preferred 







Res. for Int. on Dept. 
Christmas Club 
U.S. Tax 
Res. for Cont. 























152 :Suprem~ Court of Appeals of Virginia 
Mr. Wise: 
Q. Mr. Long, on January 13, 1933, did the Townsend Bank-
ing Company own two banking houses and the lots on which 
they stood! 
Mr. Heath: We are prepared to prove-if allowed to do so, 
."Plaintiff would have offered in evidenc-e and shown bv this 
witness that what is marked Plaintiff's Exhibit 8 reflected 
cor·rectly from the books of The Townsend Banking Company 
on January 13, 1933, at what figure its assets were carried 
at the time of the merger of the three hanks. 
Mr. Wise Contd.: 
Q. Coming down to a particular asset now. Did it own 
those two banking houses and lots T 
A. On January 13th? 
Q. Yes. 
A. Yes, sir. 
Q. And at what value were they carried f 
Mr. Mapp: We object to.it, at what they were carried. 
The Court: Objection sustained. · 
Exception noted. 
page 142 ~ Q. Did it own certain furniture and· fixtures Y 
A. Yes. . 
... Q. And. at what value were those fixtures carried T 
Mr. Mapp: S'ame objection. 
Note : Same Ruling. 
Q. It had· cash, didn't itT 
A. Yes, sir. 
Q . .And it had.a cash value, didn't itT 
A. Yes, sir. 
Q. And it had cash due from banks Y 
A. Yes, sir. · 
Q. And in your opinion were those banks capable of paying 
the obligations Y · 
A. I think with the exooption of $102.00. 
Q. And what was the amount of cash and cash due from 
banks that the bank had on that dayY 
A. $15,157.33, the statement shows . 
. Q. And in your opinion is that statement correct T 
·A. Yes, sir. 
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Q. What, in your opinion, was the fair value of the two 
banking houses Y You can state them separat€ly or together. 
A. I 'vould say the Townsend B{lnk building ·was worth 
$1,000. That is my opinion. . 
Q. The bank building and lot? 
A. Yes, sir, I think tha.t is about all it would bring at a 
sale. 
Q. And what 'vas a fair value of the banking house at Cape-
ville? 
A. Around $4,000. 
Q. What was a fair value of the furniture and fixtures? 
A. I would sa.y $1,500.00. 
l\£r. Wise : You may cross examine him. 
page 143} CROSS ExAl\£INATION. 
By Mr. J. ·Brooks ~lapp: . 
· Q. Mr. Long, how long had you been Cashier of the Town-
send Banking Company~ 
A. Which Townsend Banking Company do you mean? 
Q. I mean before the merg~r with Capeville? 
A. From 1927 to 1932. Q. And you :were continually cashier thereof until the mer-
ger of the Capeville b~nk 1 
A. Yes, sir. 
Q. And then you went in a.s Cashier of the new merged 
TownSBnd Banking Company, did you not Y 
A. Yes, sir .. 
Q. Mr. Spady, Plaintiff in this particular suit, he had been 
a director of which bank? 
A. Of the Townsend Bank. 
Q. The one that you were with? 
A. Yes, sir. 
Q. Do you know app_roximately how long he had been .a 
director thereof? , 
A. I do not. He was a director 'vhen I went there. 
Q. Was he what we term. ap active director? Did he at-
tend most of the meetings and take · an active .part in the 
bank's affairs? 
~rr: Heath: I object. That is a double question. 
Q. Was he an active director from th€ date you went in 
the bank up until the time of the merger with the Farmers 
& 1Vferchants Trust Bank? 
A. Yes, sir. 
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Q. Did he attend the meetings of the old Townsend Bank-
ing .Company regularly prior to the merger with the Cape-
ville BankT 
A. Yes, sir. 
page 144 ~ Q. Did he continue to attend the directors' 
meetings of the Townsend Banking Compnny 
after January 8, 1932, up until the time of the merger with 
the Farmers & Merchants Trust Bank Y 
A. Yes, sir. 
Q. You signed one of these $3,000 notes or bonds to the 
Townsend Banking Company on or about January 8, 1932! 
A. Yes, sir. 
Q. At approximately the same time Mr. Spady signed his? 
A. Yes, sir, approximately. 
Q. You have a suit pending against the Farmers & Mer-
chants Trust Bank to set aside the judgment against you, 
Mr. Long? 
A. Yes, sir. 
Q. A similar snit, for the same amount as Mr. Spady's f 
A. Yes, sir. 
Q. You both signed not only the note, but yon both signed 
the agreement that has been, offered in evidence as one of the 
first exhibits of Jan nary 8, 1932, did you not f 
A. Yes, sir. 
. Q. Both of you continuously stayed with the bank, he as 
director and you as Cashier, up until the time of the merger 
with the Cape Charles Bank in January, 1933Y 
A. Yes, sir. · 
Q. And you both signed the paper that has been offered in 
evidence as Plaintiff's Exhibit 4, the same being the Memo-
randum of Agreement entered into the day of December, 
1932? 
· A. Yes, sir. 
Q. I notice that the signature of one of the signers of that 
paper, Mr. 8. R. Bull, is by his mark, Witness D. K. Long. 
Yon are the same D. K. Long who witnessed thatf 
A. Yes, sir. · 
page 145 ~ Q .. You both signed the merger agreement did 
you not, attested itf 
A. Yes, sir. 
Q. Mr. Long, about the time of this merger agreement be-
fore it was definitely agreed to, did you attend a meeting a.t 
which Mr. Spady, along with the other directors, were present 
and when this merger with the Farmers · & Merchants Trust 
Bank was discussed Y 
A. I recall just prior to the consolidation, just prior to the 
signing of the agreement. 
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Q. At that meeting was the question of getting back these 
bonds, yours and Mr. Spady's, and various others, aggre-
gating $47,000-getting them back, was that discussed! 
Mr. Wise: Objected to as not cross examination and not 
relating to anything brought out on direct examination. 
The Court : What was the question f 
· Mr. Mapp: I asked the question if this meeting of the 
Townsend Banking Company prior to the merger with the 
Farmers & Merchants Trust Bank, if Mr. Spady was present 
(and he was present) and if the question of getting back these 
$47,000 bonds was discussed at that meeting. 
The Court: What is your objection Y 
}.fr. Wise : It isn't cross examination. 
The Court : I will sustain your objection. I do not think 
it is proper cross examination. If you want you can make him 
your own witness. · 
Q .. Mr. Long·, in the papers introduced on yesterday there 
was a list marked "Capeville Bank "A" Assets, another 
list "Capeville Bank "B" Assets ; another '' J.Jist Bonds, 
Stocks & Securities of Capeville Bank''. These lists, accord-
ing to the evidence, were the ones' presented by 
page 146 t the Committee representing the various banks, 
Mr. Frank Parsons and Mr. Dixon representing 
the Townsend Banking Company, pursuant to the mergeF 
agreement classifying the various assets. That is correct, 
isn't itf 
Mr. Heath : There isn't any evidence that they were pre-
sented, and if they were we would like to have it stated what 
the evidence is. They are the list of appraisals of the Class 
''A'' and Class '' B '' assets made up by Mr. Dixon and Mr. 
Parsons, and that is all the evidence there is. 
Q.: Mr. Long," the lists that I have referred to, were they or 
not presented to the directors of the Townsend Banking Com-
pany f I will show them to you. 
Mr. Wise: We object to this as cross examination. 
The Court : I will sustain your objection. 
J\fr. Mapp: We note an exception. 
Q. Just one other thing, Mr. Long. You testified on direct 
examination, as I recall, that these $47,000 in notes and bonds 
never were delivered to the Bank, did you not? 
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A. Only while they were being signed, ~{r. Mapp, I had 
th€m. 
Q. You filed a chancery bill to restrain the confession of 
judgment similar to that filed by ~ir. Spady, did you not¥ 
. A. Yes, sir. 
Q. I am reading from a copy of the bill filed by l\1:r. Spady 
and will ask if you made oath to the same thing in your Bill: 
'' a.nd thereupon said Bristow caused to be prepared a certain 
written meinoranduin of agreement, whereof a copy is hereto 
attached and marked ''Exhibit A", and prayed to be consid-
ered as a part hereof as if here set forth in full, and certain 
promissory notes mentioned and referred to in said agree-
ment and requested and demanded that the officers and direc-
tors of said corporation sign said agreement and said several 
· notes and deliver the same to the officers of the 
page 147 ~ said bank." Did you make oath to such a bill as 
that? 
A. What is the date of that? 
Q. This is the Chancery Bill. 
A. I mean at what time. There is- one or two of these. I 
just wanted to straighten it out. 
Q. I will show you the whole thing. 
Note: Paper handed to witness for his examination. 
A. This was about the time of the consolidation between the 
Capeville and Townsend Bank. This 'vas a.t the time of th~ 
consolidation between the Capeville and the Townsend Bank. 
Q. That was about the time the $47,000 was taken? 
A. Yes. · 
Q. Did you make' affidavit to a bill similar to that? 
A. I made an affidavit to the fact that we had to do some-
thing or the bank would not be permitted to continue in busi-
ness. 
1\ir. Heath: Are you introducing any portion of thatY 
Mr. Mapp: No, sir, because he admitted he signed one. 
Q. You say yon did not carry these bonds, aggregating 
$47,000, in your records of your bank? . 
A. No, sir, not during that period. We never had them in 
our possession. 
Q. During what period? 
A. During ·any period after they were signed. 
Q. I hand you a note dated January 11, 1932, which I will 
state is a. typographical error, should be January 11, 1933-
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·Mr. Heath: Don't answer this question, and I think we 
had better have the jury out. 
Q. Contd. Signed payable to the Farmers & Merchants 
Trust Bank by the Townsend Banking Company, Incorpo-
rated, by 1V. W. Dixon, President, D. K. Long, 
page 148} Casl1ier, in the sum of $108,518.48, payable on de-
mand which has this provision therein-
Mr. Heath: If your Honor pleas-e, he is getting in the whole 
thing by· his statement. I think the jury should be out. vVe 
object to this. 
The Court: I don't think I have ever heard of excluding 
the jury until the question is asked. Go ahea.d and ask the 
question. 
Q. ''Having deposited as collateral security for the pay-
ment of this and any other liability or liabilities of the under-
signed to said Bank, due or to become due, or that may be 
hereafter contracted, including a.ny overdrafts or obligation 
as surety, endorser, guarantor or other,vise, the follo,ving 
property, to-wit: Class B assets as per list, Guarantee of 
the Directors in the amount of $47,000. '' Did you or not· 
execute that note 7 
The Court: I will sustain your objection. It wa.sn 't brought 
out on direct examination. 
Mr. Mapp: We save the p9int, if your Honor please. 
Note: Thereupon court was adjourned for the Noon Re-
cess. 
Note: Met pursuant to adjournment. Same persons 
present as heretofore noted. 
Note: Mr. Clayton J(ing is now put on by the Plaintiff 
for the purpose of establishing the amount of the public 
liabilities of the To\vnsend Banking Company. 
CLAYTON J{ING, 
being first dt~ly sworn, testified as follows: 
DIRECT EXA~1INATION. 
By Mr. Heath: 
Q. You are the present Cashier of the Farmers ~ 1\'Ier-
cha.nts Trust Bank 1 
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A. Yes, sir. 
Q. And yon made up the statement which bas 
page 149 ~ been seen here in Court as of January 13, 1933? 
A. Yes, sir. 
Q. And is it correct that the public liabilities of The Town-
send Banking Company on January 13, 1933, were as shown 
by the books, $187,256.22. 
A. Yes, sir. 
Mr. Heath: That is our case. 
Note: The following statement was made to the Court 
out of the hearing of the jury: 
l\1r. Mapp: Defendant, by counsel, moves to strike out all 
of the plaintiff's evidence on the following grounds: 1. Be-
cause no evidence has been offered to base a verdict in behalf 
of the Plaintiff. 2. Because upon the evidence offered, 
especially the answer of the defendant bank in the Chancery 
suit, it is conclusively shown tha.t the bond upon which judg-
ment was confessed of the Plaintiff, Denard Spady, was and 
· is still due. This motion is overruled by the Court, to which 
action of the Court defendant by counsel excepts. 
EDl\iOND SMITH, 
a witness on behalf of the defendant, being first dulv sworn, 
testified as follows: · 
DIRECT EXAMINATION. 
By Mr. Mapp: 
Q. 1\ir. Smith, state your business please. 
A. Bank examiner of the Federal Reserve Bank, Richmond:-
Va. 
· Q. How long have you been bank examiner of the Federal 
Reserve Bank of Richmond Y 
A. Since October 9, 1933. 
Q. Before that time you were connected with the· Banking 
& Insurance Division of the Corporation Commission of Vir-
ginia? 
A. Yes, sir. 
page 150 ~ Q. What was your position with the Banking 
& Insurance Division of the State Corp<,>ration 
Commission T 
A. I was examiner. 
Q. Examiner of State banksY 
A. Yes, sir. 
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Q. The former Capeville Bank and the former Townsend 
Banking Company were both state banks, were they not? 
A. Yes, sir. 
Q. And after the merger the new Town.send Banking Com-
pany was a state bank Y 
A. Yes, sir. ' 
Q. And the Farmers & Merchants Trust Bank, the defend-
ant in this suit, was a state bank Y 
A. Yes, sir. 
Q. And as such examiner did you make the examinations 
of the Capeville Bank and the Townsend Banking Company 
before the merger of those two banks? 
A. Yes, sir. 
Q. Were you the representative of the Banking Department 
of the State of :Virginia who in behalf of said Banking De-
partment handled that merger in January, 1932 Y 
A.' Yes, sir. 
Q. Were you familiar with the bonds or notes referred to 
by the directors of that bank aggregating about $47,000 given 
on or about January 8, 1932 Y 
A. Yes, sir. 
Q. I beli-eve the notes were actually dated January 11th. 
Were you familiar with the agreement that has been offered 
in evidence betw·een the Townsend Banking Company and the 
directors of J anua.ry 8, 1932 Y 
A. Yes, sir. 
page 151 ~ Q. A1:r. Smith, what was done with those notes, 
including the note of Mr. Denard Spady of $3,000, 
which is now in issue, after same were given in January, 
1932? 
A. They were filed with the Department in Richmond. 
Q. With the Department you mean? 
A. With the Bureau of Banking and Insurance of the• State 
of Virginia. 
Q. Before I forget it, were these bonds aggregating $47,000, 
including Mr. Spady's, taxable? 
Mr. Wise: Object to that. 
1\{r. Mapp: I believe you will recall you asked Mr. Long 
on yesterday whether they were taxable. 
The Court: I will sustain your objection. 
Mr. J\lfapp: We would like for the record to show that 
they were not. 
Q. Mr. Smith, did you continue to, after the merger be-
tween the Capeville and Townsend Banks of January, 1932, 
did you continue to examine the affairs of the Townsend 
w.· 
. . 
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Banking Company between that time, that is January, 1932~ 
and the merger with the Farmers & Merchants Bank on Jan-
nary 13, 1933? 
A. Yes, sir. 
Q. Without waiving the objection we made to this, I would 
like to ask the witness: "\Vas there any time between the giv-
ing of the $3,000 note of ~{r. Spady on or about January 8, 
1932, up to and including the merger between the Cheriton 
Banking Company and the Townsend Banking Company and 
the ~,arn1ers & Merchants Banking Cmnpany, when said Town-
send Banking Company was solvent, exclusive of the notes 
referred to aggregating $47,000~ 
~Ir. Heath: We object. 
The Court : Objection overruled. 
~Ir. Ifeath: Now, if your Honor please, this 
page 152 ~ witness was asked for a conclusion or opinion be-
fore it had been shown that he knows anything 
about the value of the assets or what the assets ·were. 
The Court: Mr. }ffapp, I will sustain J\1r. Heath's objec-
tion. Show, if you can, how long he has been working in the 
bank and what his knowledge was. 
Q. Over what period of time had you been familiar with 
the assets then owned, that is immediately after the merger 
of 1932, by the Townsend Banking Company, which assets 
had been formerly owned by the Townsend Banking Company 
and the Capeville Bank. How long had you been familiar 
with those assets 7 
A. Prior to 1932 Y 
Q. Yes, sir. 
A. About seven years. 
Q. Did you at the time .of the merger of the Capeville and 
Townsend Banking Company fan1iliarize yourself with the 
value of those assets, the actual value of them at that time 1 
A. Yes, sir, especially the stocks and bonds. 
Q. Did you continue throughout the year 1932 to keep your-
self familiar with the values of those assets of The Town-
send Banking Company Y 
A. Yes, sir. 
Q. Did you throughout that year keep yourself familiar 
with the liabilities of that bank Y 
A. Yes, sir. 
Q. Was there any time between the merger of the· Cape-
ville and Townsend Banking Company' during January, 1932, 
and the merger of said To,vw:;end Banking Companv, along 
with the Cheriton Bank, with the Farmers & Mercha1its Bank 
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on January 13, 1933, when said Townsend Banking Company 
was solvent if these bonds aggregating $47,000 were left out 
of cons~deration 7 
page 153 ~ Mr. Heath: That is the same question. "\Ve 
object to it. In addition to that I would like 
to make a further objection. Thes.e defendants induced to 
sign this paper and to give their notes upon the solemn as-
surance of the Commissioner of Banking that the depreciation 
in the assets of this bank amounted to so much money. It is 
not proper that they should be held to any other liability 
than the liability that they assume. This obligation was 
made to The Townsend Banking Company upon a represen-
tation made by it to the signers that there was a certain de-
preciation in the assets of their bank. The only proper ques-
tion to be decided by the Court is whether or not after· such 
depreciation what assets were left. We are not concerned 
with this witness' opinion as to whether the bank was fml-
vent if the depreciation amounted to only $47,000. If these 
parties signed these notes upon a solemn assurance that they 
'vere signing to take care of the depreciation of $4-7,000 and 
it should turn out that, as a matter of fact, the depreciation 
was $100,000, then they were outrageously deeeived and there 
should not be any liability there upon them. "\Ve are ad-
vised that there is a depreciation of $47,000 and we look over 
the assets of that bank and say, "Well, those assets amount 
to so and so. Vl e are perfectly willing to sign notes to take 
care of that depreciation because we are satisfied if the assets 
are so much we are safe". Now if it turns out that that 
twice 
depreciation is (only half of) what it has been represented to 
us then that paper was obtained by fraud. So I say there 
is but one question here, whether or not taking at that time 
$45,000 from its assets would leave it a solvent institution. 
The Court: Mr. Smith, during your duties as State Bank 
Examiner is it your dutv to familiarize vourself with the 
valid security of that bank Y • 
A. Yes, sir. 
Q. Did you do that in the Townsend Banking 
page 154 ~ Company 1 
A. Yes, sir. 
The Court : I will overrule your objection. 
1\ir. Heath vVe note an exception. 
.. _ 
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Note : Question then read back to the witness by the 
stenographer. 
A. No, there was not. 
Q. Were you the representative of the Department of 
Banking and Insurance of the State of Virginia that handled 
the merger between the Cheriton Banking Company, The 
Townsend Banking Company and the Farmers & 1\tierchants 
Trust Bank, which was consununated on January 13, 1933 i 
A. I am. 
Q. I show you, ~ir. Smith, a paper that was offered in 
evidence on yesterday, headed ''Bonds, Stocks and Securities 
of the Capeville Bank, Capeville, Virginia, marked Exhibit 
14, and will ask you what the actual value of those securities 
was at the date of the merger of the three banks in question 
on January 13, 1933t 
Mr. Heath: We object to that, if your Honor please. The 
,agreement between these three banks, Article 22, reads as 
follows: ''For the purpose of selecting, classifying and ap-
praising the assets of the three constituent corporations 
which shall be classified as lots ''A'' and '' B '', respectively, as 
hereinbefore set forth, a committee is hereby constituted and 
appointed to consist of the following· directors of each of the 
three constituent banks, who have been appointed by the re-
spective Boards of the respective banks for the purposes here-
inabove set forth, as representatives of the bank set opposite 
the individual names:" and opposite the name of The Town-
send Bank are V\T. V\T. Dixon and Frank Parsons, Jr. Noth-
ing is said about Mr. Smith's appraisal and we object to 
his explaining it in any way. 
page 155 ~ The Court : Are the securities set out Y 
0 Mr. Heath: Yes, sir. 
The Court : He didn't ask him to explain. You all intro-: 
duced it and he can cross examine it. I will permit him 
to testify to it . 
Mr. Heath: I am entitled to the courtesy of being heard .. 
The Oourt: I have extended courtesy to you beyond reason. 
Mr. Heath: I am entitled to state my objection. 
The Court: You have stated it. 
Mr. Heath: With all due respect, I haven't stated it. 1 
would like to make a statement as to what my objection is. I 
will ask that the stenographer take down the remarks of the 
Court, to which we except. 0 
The Court: When the Court sustains an objection that 
winds it up hereafter. I am courteous to everybody,. but I 
am not going to turn the Court House over to you. 
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Mr. Heath: May we object to that remark and ask for a 
mistrial. 
The Court: Objection overruled. 
Mr. Heath : Exception noted. 
N,ote : Question read back to the witness by the stenog-
rapher. 
A. Approximately $30,000. 
Mr. Heath: We except to the answer and ask to have it 
stricken out and to the Court's refusal we note an,exception~ 
Q. Mr. Smith, I show you a paper offered in evidence on 
yesterday, headed Capeville Bank "A" assets, marked Ex-
hibit 13, and call your attention to a certain item shown in said 
list of ''A'' assets of Townsend Banking Company, Incorpo-
rated, to Farmers & Merchants Trust Bank $108,599.13. Are 
you familiar with that item Y 
A. Yes, sir. 
Mr. Heath: We object to the introduction of this paper. 
It was executed, as I understand, January 11, 1933, after 
the merger agreement, and is an indebtedness incurred on 
its face by the -Townsend Banking Company. We know noth-
ing that authorized the giving of any such note. 
page 156 ~ Mr. Mapp: I haven't offered it in evidence. 
Q. Mr. Smith, I hand you a note dated January 11, 1932, 
signed The Townsend Banking Company, Incorporated, by 
W. W. Dixon, President, and D. K. Long, Cashier, payable 
to the Farmers & Merchants Trust Bank, in the sum of $108,-
599.13-
~Ir. Heath: That is getting it in evidence. 
Q. I will ask you first if the date on the note is correct, or 
should it be January 11, 1933? 
A. It should be January 11, 1933. 
· Q. I will ask you if this note does or does not represent 
the $108,599~13 item referred to in the Class ''A" assets 
about which you have testified? 
A. It does. 
Q. Who arrived at the amount of that note f 
... '1. The Committee, at which I was present with them. 
Q. By ·Committee you mean whom? 
A. It is in there. Mr. Dixon and Mr. Parsons, I believe, 
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from Capeville; Mr. Parsons and Mr. Wilson from Cape 
Charles; and Mr. Smith Wilson and Mr. Jones from Cheri-
ton. 
~Ir. Heath: I want it noted we object to all of this because 
an examination is taking place regarding an exhibit which is 
riot in evidence. 
Q. Mr. Smith, in order to clear this matter up, following 
. the meeting of the Comn1ittee with whom you have testified 
you sat, was or wasn't this note now before you executed by 
.The Townsend Banking Company by Mr. Dixon and Mr. 
Long, as President and Cashier? 
1'Ir. Heath: That is a leading· 'question. All he has a 
right to ask is whether the signature of the bank was put to 
it by the bank. 
The Court: I will sustain your objection. 
Long? 
page 157 r Q. was the bank's name put there and were 
those signatures put there by Mr. Dixon and Mr. 
A. They were. 
. Mr. Heath: May I ask one question. Had this merger 
agreement been signed at that time? 
A. The merger agreement? 
Q. Yes, the merg·er agTeement. 
A. At the time this note was signed?. 
Q. Yes, sir, at the time that note was sig·ned.-
A. Now, Mr. Heath, I am not prepared to answer. It was 
all done along the same time. I am not prepared to say just 
exactly the date and minute that it was sig·ned. 
Q. This merger bears date December, 1932. 
Mr. ~Iapp: I think it would be simpler if you would cross 
examine the witness when I finish. 
A. It was dated then, but 'vhether it was signed then I 
don't know. 
Mr. Mapp Contd.: 
Q. Mr. Smith, it is a fact that the merger agreement wasn't 
approved until about January 13, 1933? 
A. Yes, sir. 
Mr. Heath: Approved bywhomY 
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1\{r. Mapp: The State 'Corporation Commission. 
1\{r. Heath: The State Corporation Commission had noth-
ing to do with the giving of the note. 
The Court: I suppose he has to show 'vhat authority they 
had to execute that note. If he doesn't sho'\"' it I will not 
let it go in. 
Mr. Mapp Contd.: 
Q. How did you arrive at that amount of $108,599.13 showri 
in that Class ''A'' assets? How was that amount arrived 
at7 
A. That was the amount necessary to cover the 
page 158 }- public liabilities of the Townsend Bank after giv-
ing credit for the ''.A.'' notes, cash due from 
Banks, and the banking· house and furniture and fixtures. 
They were short $108,599.13 of taking -care of their public lia-
bilities. 
Q. What did tl1ey have with 'vhi-ch to take care of that 
$108,599.13 shortage of public liabilities 1 · 
A. They had the rejected '' B '' notes, the stock and bond 
assets and directors notes. 
Q. By dire<!tors notes you are referring to the-
A. To the $47,000 notes, yes, sir. 
Q. I hand you paper marked Exhibit 12 offered yesterday, 
"Capeville Bank "B" Assets aggregating·, according to said .. 
statement $36,299.70. Are they the notes representing the 
Class ''B" assets to which you just referred' 
A. Yes, sir, they are. 
Q. Is it or not a fact that outside of these notes aggre-
gating $36,299.70 the only other item that the Townsend BanK-
ing Company had to make up this $1.08,599.13 was the $47,000 
of the directors notes f 
Mr. Heath: We object to that. 
The Court: Go ahead and state it. 
Note: Question read back to the witness by the stenog-
rapher. 
A. Plus the bonds, stocks and securities. 
Q. And what was the value of the bonds and stocks 7 
A. Approximately $30,000. 
l\fr. Heath: If your Honor please, 've think the market 
price should be shown by a proper authority. They are 
sold on the market. If this witness testifies they had such and 
such a value he is testifying from hearsay. 
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The Court: State how you arrived at your 
page 159 ~ value. 
A. We have service of statistics and the Finan-
cial Chronical, and one or two other recognized anuthorities 
on stocks and bonds and the quotations came out of those. 
Mr. Heath: "\Ve demand to see the originals. This witness 
. has no rig·ht to testify from some observation. · 
· The Court: I will overrule your objection. Was that the 
valuation put on at the tin1e it was made7 
A. The Committee acted on these appraisals as well as 
myself. 
The Court: It was around about the time of the mergerY 
A. Yes, sir. 
Mr. Heath: We note an exception. 
Mr. Mapp Conttl.: 
Q. Mr. Smith, on this paper, Exhibit 14, ''Bonds and 
stocks and securities of Capeville Bank, Capeville, Va., that 
was The Townsend Banking Company f 
A. Yes, sir, Townsend Banking Company, Capeville, Va. 
Q. I notice on each security you have several columns. The 
1h;st iten1 "par", next ''kind of security", next "Rate", next 
"Maturity", the next is a column the first item of which op-
posite "Old Ben •Coal Company". You carry out 4%. 
A. That is the value of it. · 
Q. The next is Free State of Bavaria. $5,000 worth of 
Free State of Bavaria at 50. 
A. That is the value . 
. Q. Per share T 
A. Per share. 
Q. The next is National City Bank, 45 S 900, carried out 42. 
A. That is the value per share. 
Q. All of these items down h~re headed with 4¥2 and ended 
with 17, is that par· value per sharet 
A. Per share or per hundred whether stock or 
page 160 ~ bond. . 
Q. And you went over these with the Commit-
teeY 
A. Yes, sir. 
Q .. Mr. Smith,. did you attend any directors or stockholders 
meetings of the Townsend Banking Company just prior to the 
merger? I am asking for information. 
A. I don't think so, Mr. Smith, I was with them and they 
were in there a lot and talked back and forth, but I know 
I wasn't present at the final voting on the merger .. 
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Q. Would the State Banking Department of Virginia have 
permitted this merger if the Townsend Banking Company 
had not of turned over to the Farmers & Merchants Trust 
Bank the bonds of the directors aggregating $47,000? 
Mr. Wise: Object to that. 
The Court: I think your objection is ·well taken. · The 
Corporation -Commission passed on that I think. 
Q. Mr. Smith, in matters of this kind is it or is it not the 
unfortunate practice qf your Banking Division of the Cor-
poration Commission to make recommendations to the Corpo-
ration Commission in connection with approval or disap-
proval of mergers 7 
Mr. Wise: We object to that. What the practice is hasn't 
anything to do with this case. 
The Court: I think if he knows that it would proper for 
him to answer. 
Note : Question read back to the witness by the· stenogra-
pher. 
Mr. Heath: To which the plaintiff object~ on the ground 
that it is irrelevant in this case, what the practice of the Com-
mission is . 
.A. The examiner makes its recommendation to the Chief 
examiner; the Chief Examiner in turn is under ·the State 
Corporation Commission, and he makes the recommendation 
to the State Corporation Commission. 
· Q. Would you as examiner in charge of this 
page 161 } merger have recommended the merger except 
upon the turning over of these bonds of $47,000 
to the Farmers & !{erchants Trust Bank? 
Mr. Heath : We object. 
The Court: I will permit him to answer. 
Mr. Heath: We except. 
A. I would not. 
Q. Did you continue after the merger of January 1.3, 1933, 
to examine the affairs of the Farmers & Merchants Trust 
BankY 
Mr. Wise: We object to that. 
Mr. Mapp: I will state to the Court (he may not be the 
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one), l expect to show that the assets formerly owned by The 
Townsend Banking Company were kept separate. I expect to 
show there wasn't a ·time after the merger up to the present 
that the. assets ever were sufficient to meet the public liabili-
ties, they never became solvent. 
The Court: I will permit it if he kno,vs. 
Mr; Heath: We except. 
A. I don't think I ever made what we call a complete ex-
amination. I reviewed the assets and they were surveyed, 
and in my opinion they never were. 
Mr. Heath: He said he never made a complete examina-
tion and gives an opinion. 
The Court: I will permit it . 
. A. A complete examination calls for a general check up of 
the accounts and everything· else. 
Q. 1\{r. Smith, is it or not a fact that after the merger,-! 
believe it is in evidence that The Townsend Banking Com-
pany,-that the assets formerly owned by The Townsend 
Banking Company were to be separate and handled apart 
from the general accounts of the Farmers & 1\fer-
page 162 }- chants Trust Bank. 
Mr. Heath: Are we concerned with that. 
The Court: The idea 'vas to show whether or not the 
Farmers & Merchants Trust Bank squandered the money 61 
Mr. Heath: We can only know that from the books of the 
banlc. 
The Court: Mr. Smith examined them and he would know. 
Mr. Heath: The books should prove themselves. 
The Court : I overrule your objection. 
Mr. Heath: To which we except. 
A. They were kept separately. 
Q. Mr. Smith, after the merger of January 13, 1933, what, 
if you know, was done with the bonds of $47,000 in which was 
included 1\iir. Spady's bond of $3,000 by the Banking Depart-
ment of the State of Virginia f 
A. They were held for a short time by the Department .and 
then· turned· over to Mr. King. · 
Mr. Heath: Were you present when they were turned overi 
A. No, sir. 
Q. You only know that from hearsay? 
:: :A.· T only· know· it from ·the· records of the office. 
- -
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- Mr. Heath: We should have the records then. vV e ob-
ject to that. 
The Court: I will sustain your objection to that. Gen-
tlemen of the jury don't consider that. 
Mr. Mapp: You gentlemen examine the witness __ 
CROSS EXA~IINATION~ 
By Mr. Wise: 
Q. Mr. Smith, how many years was it, would you say, that 
·you were a State Bank Examiner 7 . 
· A. I was a State ·Bank Examiner from the first of· Au-
gust, 1928 to October· 9, 1933. 
Q. And in the course of your business as such 
page 163} examiner it fell to you·r lot to make periodic ex-
aminations of the old Capeville Bank ·and the old 
·Townsend Bank¥ 
A. It did. 
Q. And in the year 1931, for the purpose of examining 
those banks, you eame to Northampton County, didn't you~ 
_A. Yes, sir. 
Q. In the month of Decen1ber ¥ 
A. Yes, sir, I was over here nearly every month. 
Q. Nearly every month. '\V ere you here in December? 
A. I judge, so, yes, sir. 
Q. Now in answer to Mr. ~Iapp, you replied to the ques-
tions which he put to you that you made frequent examina-
tions of these banks . 
.A. Yes, I did. 
Q. Tell us exactly what you mean by the 'vord frequent. 
A. Well, twice a year. 
Q. And how long would one of those examinations last? 
A. vvnat do you mean f How long would it take Y 
Q. Ho'v long would you stay there. to make an e4amination 
of the bank. You would. come over here and go to the bank-
ing houset 
A. Yes, sir, I stayed in the bank from one to two days. 
Q. So tl1at in the whole year you calculate you spent as 
much as four days in the bank. Is. that right? 
A .. Yes, in the bank I reckon that is about right. 
Q. But in addition to your work there you had regular 
periodic reports from the ba:nk to. the .Banking Department, 
didn't youT 
A. Yes,. sir. 
. Q. And from the .information that you had gathered whe~ 
yo.u went. to the banking house you were able to check up 
the correctness of those statements that came periodically 
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from the bank to the banking Department. Is 
page 164 ~ that rightY 
A.. That is going a little far. 
Q. You \Vould check them up? 
A. Yes, sir, we would check them up as a published state-
ment. 
Q. "\Vhen you \Vould go to the banking house to make an 
examination tell me exactly what you would do, which you 
would charactcriz~ as vour examination of that bank on that 
visit. · 
A. Well, sir, I w~uld prove up the assets; count the cash; 
get pff the list of securities; go over the loans and take the 
liabilities of each borrower down; make a transcript of the 
bank account and send request for statement so I could check 
it. That \Vas done in the office after I left the bank, but 1 
would go over the notes that we would make up with the 
Cashier of the bank or ~orne of the officials of the bank to 
determine their value and discuss credit information. 
Q. Well, then, you would verify cash. It would be there, 
wouldn't it f 
A. Yes, sir, it ·was there. 
Q. And you would verify the commitments of other banks 
and bankers from whom casl1 'vas dueT 
A. Yes, sir. 
Q. And see that the obligations were in hand that repre-
sented that amount of assets. Wouldn't that be so? 
.A. Yes. . 
Q. Then you 'vould go over to the stocks and bonds and 
look at the certificates of stock and bonds, wouldn't you t 
A. Yes, sir, make a list of them. · 
Q. Would you make a physical examination of them to see 
that they were there Y 
A. Yes, sir. 
Q. A complete audit of them 'f 
page 165 } A. ·Yes, sir. 
Q. And would you when yori went there have 
with you these commercial magazines· and papers from whiclt 
you could ascertain the current, daily quotation of value of 
such securities f 
A. I would not have them in the bank, no, sir. 
Q. Then you would make up a list of the stocks and bonds 
and the number and amount of stocks and bonds that the 
bank had and take that back to the Banking Department f 
A. Yes, that is right. 
Q. And would you then consult these commercial papers 
in which accepted and recognized quotations could be found 
to verify and determine the value of each particular in-
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vestment in the nature of stock or bond that the bank had Y 
A. Yes, sir, we would check them up and get the appraised 
.value. That is where we g·ot those values. 
Q. And if you found that the stock of XYZ Company, or 
whatever it might be, 'vas carried on the books of the bank at 
a value of $80.00 a share, we will say, and upon consulting 
these commercial papers from which you would ascertain 
the current quotation and the accepted market value, you 
found that that value was less than the quoted book value 
as shown on the books of the bank, would you require a 
correction of the books to show the market value and not 
the book value? 
A. No, sir. 
Q. You just left those ther.e in the bank at book value Y 
A. Yes, ~ir. 
Q. Then there would be another group of assets or notes 
and bonds of people who had borro,ved money from the bank f 
A. 1r~s, sir. · 
Q. Would you require the Cashier to show you 
page 166 } each note and each bond Y 
· A. Yes, sir. 
Q. And were they just one name paper or two name paper, 
or paper 'vith collateral secnrityf 
A. They were all sorts. 
Q. And would you check up whether there was collateral 
adequate for the note? 
A. Yes, sir. 
Q. And would you check up on the character and ability of 
the maker to pay the note f 
A. Yes, sir.· 
Q. And wnere there were one man paper would you give 
special concern as to whether or not the one man that was the 
maker of the note was certainly good for the note Y 
A. Yes, sir. 
Q. And if it was a two man paper you would make similar 
examination to ascertain that the paper was reasonably good 
and cert~in of payment 1 · 
.A. All of them. 
Q. You did not know half of the people whose notes and 
bonds were held by the bank f 
.A. No, sir. 
Q. You wouldn't know one out of ten, would you f 
A. No, sir, all banks are supposed to keep certain credit 
information. 
Q. But you wouldn't know them? 
A. No, sir. 
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. Q. And you· wouldn't .know anything about their business 
. standing or rating, or anything else Y _ 
page 167 ~ A. Yes, sir, I would kno'v something about that. 
I know about a lot of people I don't know person-
ally. . . 
. . Q. And when you found there were notes there of somebody 
Jyou . knew "rasn 't any good what would you do about that ·f 
_ A. I would classify it. 
· Q~ But allowed it to be carried on the book at its book 
,valu~_y 
A. Not in all cases. After we would determine so much 
loss.we would require the bank to do something about it. We 
would not necessarily require them to change the carrying 
va;lue. Ifthe depreciation is sufficient to impair their capital 
then we require them to do something about it to correct it, 
but we do not make the entry every time. If they did that 
.they would change the stocks and bonds nearly every day. 
Q. If you find on an examination that some condition has 
_occurred where there is a material depreciation in the assets, 
then you would do something to make them readjust their 
books and to set up a new statement of the assets and· of the 
.status of the bank? 
A. Yes, sir, we cover it one way or another. 
Q. So in the month of Dece1nber, 1931, you came to North-
ampton County and made an examination of the Capeville 
Bank, didn't you! 
A. I ·don't know. Yes, sir, it was in that fall. I do not 
:know exactly that the examination was made in December. 
We would make an examination at all times .. 
Q. I do not want to pin you down to anything that can be 
argued: I want to get the facts. Let's start from this point,-
amerger of the Townsend, and Capeville Bank occurred about 
the 8th of J.anuary, 1932f · 
A. Yes, sir. . . 
Q. Now before that merger occurred you had 
""\ _page 168 ~ been over here to this County and had made within 
thirty or sixty days a"n examination. . 
A. Yes, sir, around that time I made· an examination of the 
bank. 
Q . .A pretty complete examination of the Capeville BankY 
A. Yes, sir. · 
Q. And you had checked every one of the items of its as-
sets and liabilities in the manner that we have been discussing 
here in my examination of you Y 
A. Yes, sir. 
Q. And you had made an examination of the Townsend 
Bank, the old Townsend Bank? 
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A. Yes, sir. 
Q. And you checked that up, didn't you Y 
A. Yes, sir. 
Q. Now, at sometime prior to that you had also been over 
here and examined both of those banks, hadn't you¥ 
A. Yes, sir, I had examined them off and on. 
· Q. And at sometime about a year or six months before 
the year 1932 you had found certain conditions which war-
ranted, in your opinion, protecting the depositors of those 
two banks, hadn't you 7 
~- Yes, sir. 
Q. Aild you had officers or directors of the Capeville hank' 
execute a bond or bonds in the aggregate of $20,000 guaran-
teeing the depositors of the Capeville Bank against loss, if 
the b;:tnk was allowed to continue to operate. 
l\fr. Mapp: We object to this. We do not think it is ma-
terial. We are not trying the Capeville directors. I do not 
see how it can help the Court and Jury in deciding this case. 
We have gone back before the first bond was given when 
. ·Capeville was a separate bank. 
page 169 }- l\fr. Wise: This witness has expressed an un-
qualified opinion as to the assets, or value of the 
assets of the banks over a period from 1932 to 1935. Now I 
am on cross examination, if your Honor please, on the basis 
of testing this witness to show exactly what he lrne'v and 
exactly what he did that 'viii throw light upon the question of 
how he arrived at the determination of value of these prop-
erties, and I submit that in cross examination of a witness 
who has offered himself and been offered as an expert to tes-
tify upon such a vital question as value, that cross exami-
nation cannot be limited on cross examination. I am. going to 
sho'v and will state to you. that I propose to show that at 
the time that those two banks 'vere merged the S.tate of Vir-
ginia held from those two banks obligations in the amount 
. of $60,000 that were cancelled because of the condition the 
bankers ascertained in the examination this ·witness made, 
and in place of an obligation of $40,000 and another obliga-
tion of $20,000 he took the obligation of $47,000, which is the 
purpose of this litigation. . 
The Court: The Court isn't going to stop you from test-
ing him. 
· Mr. Wise: Mr. ~tfapp examined this \vitness in chief and 
had this witness testify in chief that he made frequent and 
repeated examinations of these two banks prior to 1932. 
The Court: If you had objected I would hav:e sustained 
your objection. J 
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~fr. Wise: I didn't consider it was improper. If your 
Honor please I will ask for an exception, and I wish to ask 
the witness and I propose to prove : 
. Note : The following evidence was taken before the Court 
and out of hearing of the jury: 
Q. Mr. Smith, on the 8th day of January, 1932, an agree-
. mentis in evidence in this case as Exhibit 3, was 
page 170 ~ ~igned by the officers of The Townsend Banking 
Company and by a nun1ber of the directors of 
The Townsend Banking Con1pany, including the Plaintiff, 
Denard Spady. You know that agreement T 
A. What agreement are you talking aboutY 
Mr. Mapp: We have no objection in the 'vorld to tnat. 
1\tlr. Wise: I am just fixing the date. 
Mr. Mapp: The jury is out and we don't want it to show 
this was excluded from them. 
Mr. Wise: I will strike the question out. 
Q. On the 8th day of January, 1932, the Townsend Banking 
Company held a bond previously given, or the State Bank-
ing Department held for the Townsend Banking Company, a 
bond previously given that was signed by others, inclucHng 
this plaintiff, in the joint and several sum of $40,000, did 
they not? 
A. They did, yes, sir. 
Mr. Mapp: We object to that. 
Q. And the condition of that bond was to hold the deposi-
tors of the bank harmless against any loss by reason of the 
bank doing business? Is that right? 
A. Yes, sir. 
Q. That bond was signed by Denard Spady, John W. Par-
sons, and many of the others who signed the bond dated Janu-
uary 8, 1932, by the same people? 
A. Yes, sir. 
Q. The Capeville Bank, or the Department of Banking of 
the State of Virginia held another similar bond at that time 1 
A. Not similar, they were individual bonds. · 
Q. Where some of the signers of the bond of Jan nary 8, 
1932, severally committed themselves to several 
page 171 } sums in the aggregate of $20,000 Y 
.A.. Yes, sir. 
Q. And that commitment was to hold the depositors of 
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the Capeville Bank harmless against loss by reason of the 
bank being permitted to continue to do a banking business Y 
..A... Yes,.sir. 
Q. And on the 8th day of January; 1932, upon the execution 
of the agreement, Exhibit 3, the two bonds that we men-
tioned, $40,000 and $20,000, were surrendered by the State 
Corporation Commission, cancelled, and the obligors thereon. 
released from liability 1 
.A. New bonds were substituted for the old bonds. There 
was never a period of any loss or liability. There was a 
substitution. We substituted the new bonds .for the old bonds. 
Q. But the old bonds were cancelled Y 
A. Yes, sir, I reckon so. 
Mr. Wise: If your Honor please, that is what I propose 
to bring out. 
The Court: All right. I will sustain your objection. 
1\'Ir. Wise : I will take an exception. 
Note : The following procedure was in the hearing of the 
jury: 
Mr. Wise: 
Q. Mr. Smith, on December 31, 1931, or shortly thereafter 
did the State Banking Department receive a financial state-
ment purporting to be a financial statement of the Townsend 
Banking Company7 
Mr. Mapp: We object to it. 
The Court: Let him finish the question. Is that allY 
Mr. Wise: Yes, sir. 
The Court : I will sustain ybur objection. 
lfr. Wise: Exception. 
page 172 ~ Q. At or about the same time did the State 
· Banking Department receive a financial statement 
from the Capeville Bank purporting to set fo-rth the financial 
condition of the Capeville Bank as of December 31, 1931 Y 
Mr. Mapp: We object. 
The Court: Su~tained. 
Mr. Wise : Exception. 
Q. Now at or about the date of January 8, 1932, did you 
go over with the ·Cashier of the Townsend Banking Company 
the matter of setting up the accounts of the new or merged 
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bank, which resulted from the merger of the Townsend and 
Capeville banks! · 
Mr. ~Iapp: We object. 
The Court: Objection sustained. 
Mr. Wi3e: Exception. 
Q. At or about the date of the merger of the Capeville 
and the Townsend Bank did you make an examination of the 
assets of the Capeville and the Townsend Banking Company, 
January 8, 1932 Y 
Mr. Mapp: We object to the question. 
Mr. Wise: If he didn't how could he determine there was 
a depreciation 1 
The Court: What do you want to mean, the Townsend 
Bank and the Farmers & Merchants Bankt 
Mr. Wise: No, January, 1932. 
The Court: Capeville was out of commission. Was that 
the time of the merger y 
Mr. Mapp: Yes, sir. 
Q. Did you examine the assets that 'vere taken over by 
the merged or ne'v Townsend Bank from the old Townsend 
Bank and Capeville bank? 
page 173 ~ ~{r. Mapp: We object to that. 
The Court: I will sustain your objection. 
Exception noted. 
Q. I call your attention to Exhibit 3, and I read you this 
language ''The Commission of Insurance & Banking has as-
certained a depreciation in the value of the assets of the said 
party of the second part of $45,000, more or less, and said 
notes are to create a reserve of which any loss or damage to 
the assets of said party of the second ·part may be . reim-
bur~ed or made good during a period of three years''. You 
were the official of the Banking Department who made the 
examination and the determination that such a depreciation 
had occurred Y 
~Ir. Mapp: If your Honor please, we object to the ques-
tion. Mr. Spady, having signed that paper, can't deny it. 
The Court: I will hear his answer. You can answer, Mr. 
Smith. 
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Note·: Stenographer read question 'back to witness. 
A. Yes, sir. 
Q. Then you couldn't arrive at it without having made 
an examination, cou~d you~ 
A. I judge not. 
Q. Did you make the determination according to your hon-
est and best judgment~ 
A. Yes, sir. 
Q. Now, can you tell me what, on the date that you made 
the determination of such deterioration, constituted the a~-
sets of The Townsend Banking Company~ · 
A. What constituted the assets t 
Q. Yes, that you were depreciating. 
A. Bills and notes, stocks and bonds. 
· Q. Now, Mr. Smith, you made up some papers 
page 174} and records at the time that you were making 
this examination and at the time that you. carrie to 
this conclusion as to this amount of depreciation. Where 
are. those papers 7 
A. I don't· know. 
Q. You didn't bring them here? . 
A. No, sir, I don't hav-e them. I am not with the State 
Banking Department any longer. 
J\tir. Wise: Mr.I{ing, have you the books of the bank here Y 
Mr. King: We have the book of the Townsend Bank. · 
Mr. Wise: Will you get that book of the Townsend bank? 
A. What date do you want~ 
Q. January 8, 1932, you tell us that you ascertained and 
determined that there was a depreciation of approximately 
$45,000, more or less. Now have you got before you, what 
book? . 
A. I have-there is no name here. This is the Towns.enq 
Banking Company. 
Q. What is the name. of the book? 
A. General ledger. 
Q. The General Ledger should contain an account in 'vhich 
would appear all of the investments of the bank in stocks 
and bonds, shouldn't it? · 
Mr. J\tiapp: We want to renew ou~ objection to. this ques-
tion. Here is a paper that these gentlemen,-every director · 
there saw fit to sign· January 8th. Regardless of what he 
testifies to or doesn't they are bound by it. · · 
.... 
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The Court : I think they have a right to show whether or 
not at that time there was such a discrepancy. 
Mr. Mapp: We save the point. 
page 175 } Q. It does contain the account setting up the 
stocks and bonds owned by the Bank at that time, 
doesn't itY 
A. January 8th, yes, sir. 
Q. Now, what was the book value of the stocks and bonds 
as owned by that merger on that date Y 
Mr. Mapp: We object to that, if your Honor please. 
Objection sustained, and exception noted. 
Mr. Wise: I propose to show that that is the item from 
which he took his depreciation. 
The Court: I will permit you show the true value, and not 
the book value. 
Q. Did you apply this $47,500 to what you regarded as 
the true value, or did you apply it to what you found to be 
the book value of these securities at the time you made this 
statement? 
A. That $47,000 was held to take care of the difference be-
tween the book value and the true value. 
Q. Not then, if your Honor please, I ask that the witness 
be permitted to testify as to what the book value ...-.va.;::~ 
The Court : I will permit you to do that. 
Mr. Mapp: We object to it. 
The Court: Objection overruled. 
Mr. Mapp: Exception noted. 
·Q. What was the book value of the stocks and bonds that 
that bank owned on that day to which you applied depre-
ciationf 
A. Well, Mr. Wise, this book-while the bank was merged 
as of January 8th, but apparently the Cashier-Now are yon 
talking about that bond there taking care of the new propo-
sition Y This book on January 8th simply sho,vs the Townsend 
Banking Company. 
Q. I know, and we are going to get the other 
page 176 ~ one. We can't get but one bite at the time. 
You are applying a depreeiation of $45,000 to 
certain assets of this bank and the other one, and they had 
been merged on that day .. 
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A. Yes, sir. 
Q. And on January 8th you and Mr. Long set up the books? 
A. No, I didn't. 
Q. But you gave him instructions 7 
A. No, sir, I wasn't present. 
Q. Mr. Long set up some new books and he set up in there 
in the stocks and bonds account the stocks and bonds that 
had been taken over from Townsend and from ~Capeville. 
A. That is what I am trying to tell you, Mr. Wise.· Not 
on January 8th. He apparently didn't do it until January 
12th. The merger was January 8th, but apparently he didn't 
set his books up until January 12th. 
Q. Will you look at January 12th where he appears to 
have set up the assets of the new or merged bank which 
were taken over from the two old banks. Aren't those the 
book values there to which you applied this depreciation to 
arrive at the true value Y 
A. That was held to protect any depreciation in this item, 
yes, sir. 
Q. So that the book value there lists this depreciation that 
you fixed bringing us to the real value, or the true value, as 
you call it. That is right, isn't it. I am not trying to trick 
you up. 
A. You are trying to work down, Mr Wise, instead of up. 
Q. Th~n all rig·ht, I prefer to work down. Just answer tlie 
question the way I put it. · 
A. No, sir, there was more depreciation in those securities 
from this book the way he has set them up than $45,000. 
Q. Well, 'vhat was this $45,000 depreciation to 
page 177 ~ be taken from? 
A. It was the assets of the bank, but the way 
he has set them up it is more. He didn't set them up accord-
ing to the plans of the merger. Now he used his own fig-
ures and not what 've contemplated to set them up. If you 
will take this reserve, all of these figures, then apply your 
$45,000, then you will have about what the depreciation in 
these assets were. 
Q. Take all of the reserves that are shown in whatY 
A. In the statement down on the liability side. 
Q. Now I will ask you 'vhat he applied this $45,000 reserve 
to depreciation toY 
A. If you will take the assets of this bank as shown as 
assets, take this reserve for contingencies they have here from 
it, then I applied that depreciation to the balance. 
Q. You knew these men who were signing this bond, Exhibit 
3, didn't yon T 
A. Yes, sir. 
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Q. Did you know their financial standing Y 
Mr. Mapp: ·If your Honor please, can that effect thelia-
bility of Mr. Spady on this note¥ We object. 
The Court: I will sustain the objection. 
Mr. Wise: We except . 
. Q .. All right, Mr. Smith, let me have the minute book. I 
call_ your attention to a financial statement of The Town-
send Banking Company as of March 1, 1932. According to 
your recollection did the original of that statement come to 
the Banking Department and come to your attention Y 
Mr. Mapp: We object to that, if your Honor please. 
The Court: I think he can say whether or not it came to 
him. 
Mr. Mapp: We are going to object to it when 
.Page 178 ~ it comes in and if it isn't going to get in it is 
· killing time for nothing. 
Mr. Wise: Oh, no, not for nothing. 
The Court: I will permit him to answer. 
A. I don't know, sir. 
Q. Didn't you receive monthly statements from the bank1 
A. I don't know, sir. That was handled in the office. 
Q .. Well, no,v, you told Mr. ~Iapp that from January 8, 
1932, until January 13, 1933, you made frequent examina-
tions of this bank. 
A. Well, I made two examinations a year, Mr. Wise. You 
can call that frequent. 
Q. I don't call it frequent. I haven't used the word . 
. You and Mr. Mapp used the word. In your examination by 
.Mr. Mapp he asked you if you didn't make frequent exami-
nations of that bank during that period and you said you 
did. Now do you want to qualify by sayingt 
A. ·No, I call two a year frequent. -
·Q. Then it was no mistake and you didn't'make but twof 
A. That is right. 
Q. When did you n1ake those examinations Y 
A. I don't recall the dates. 
Q. How long did the first one last Y 
A. ~Iy time there Y 
Q. Yes. 
A. I couldn't tell you exactly. 
Q~ What examination did you make? 
A. We made a complete examination. 
Q. You say "we". 
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A. Possibly I was by myself, but sometimes we were to-
gether. 
Q. Who was 've f 
page 179 } A. Different ones from the Department. 
Q. Name some. 
A. Mr. Bates, 1\{r. Ritchie, 1\Ir. Short. 
Q. Were any of them with you during the year 1933 Y 
A. 1933f 
Q. 1932 to 1933, to January 13th. 
A. I told you I didn't make a complete examination of 
the bank after the merger in 1933, 1\{r. Wise. 
Q. Did you make a complete examination of the Townsend 
Bank during the year 1932 f · 
The Court: He has answered that. Don't ask him any 
more. 
Q. You made the first one when f 
A. I don-'t remember the time. 
Q. Then you don't remember whether there was anybody 
with you or you made it by yourself' 
A. I am of the opinion by myself. . 
·Q. What books would you examine when you were there 7 
A. The General Ledger. . 
Q. Did you examine that Ledger and see that account 
you have been pou~ring over here in the course of my exami-
nation, the January 11th item? 
A. Yes, sir. 
Q. Did you have to check it up? 
A. What account are you talking about V . 
Q. These entries on page here. You t~ll me what the ac-
count is. 
A. ·You tell me what you ~rant to know. 
Q. I want to know if you examined that p~ge of that book 
before you now. . 
A. No, sir, I can't say I ~xamine.d this page. . 
Q. In the course of .your examination did you 
page 180 } find that the Cashier of that Bank had set up 
the assets of that bank in the way that they ap-
pear on this page you are now looking at? 
A. I did, yes, sir, that is when I found them. 
Q. Did you make him n1~ke any cha~ge in that entry? 
A. No, sir. 
· Q. Did you direct him to alter it? 
A. No, sir. 
Q. Did you. after you went back to Richmond write him any 
letter calling for a correction? 
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A. No, sir. 
Q. Did you call it to the attention of any officer? 
A. I was very much surprised when I found this reserve 
set up and asked Mr. Long about it and he said he chose to 
set it up as a set off to the depreciation rather than charge 
the depreciation out. 
Q. You went back to Richmond and never gave him any 
orders to change the books? -
A. No, sir, not so far as I know. 
Q. Did you call it to the attention of the President of the 
bank? 
A. Y ~s, sir, it came back in the report this item set up. 
I don't remember-
Q. Answer my question. Did you call that to the attention 
of the President of the bank T 
A. No, sir. 
Q. Did you present that matter to the Board of Directors! 
A. No, sir. 
Q. Did your Department ever send any written communica-
tion to the bank calling their attention to the way that this 
had been set up? 
page 181 ~ A. Not that I know of. 
Q. Did you bring it up for discussion with the 
Chief Examiner Y 
A. I don't know that I did. 
Q. Did you ever tell Denard Spady that these books didn't~ 
truthfully record the condition of that bank during the year 
1932? 
A. I don't know that I did. 
Q. Did you tell any of the directors of the bank during 
that year? Yon didn't, did you 1 
A. No, sir. This is nothing but a account, I don't know, 
anything about bookkeeping. 
Q. I don't know anything about it and I have seen a lot 
of others that didn't too. 
A. So have I. 
Q. Now you told Mr. Mapp tl1at you were familiar with 
the assets of the Capeville and the Townsend Bank for ape-
riod of seven years. You didn't mean to say that the assets 
that the Townsend Bank had, the new or merged bank, dur-
ing the year 1932 were the same as the assets of the -Capeville 
and Townsend Bank for seven years prior thereto, do you T 
A. Ask that question again. 
Q. ~Ir. Mapp asked you if you hadn't been familiar with 
the assets of the Capeville and Townsend Bank for some time 
and you said you had for seven years Y 
A. Yes, sir. 
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Q. You r~m~mber that, don't youY 
A. Yes, sir. 
Q. Now, you don't mean to tell the Court and Jury that 
the assets of the bank in 1933 or in 1932 were the same that 
they had been for the whole seven years prior thereto 7 
A. That wouldn't necessarily be so, Mr. Wise. 
Q. It has been changing continuously! 
page 182 } A. Yes, sir. 
Q. Mr. Mapp showed you Exhibit 14 and you 
put a value of $30,000 on the whole lump of securities rep-
resented there. · 
A. J\!Iarket value, yes. 
Q. He then showed you Exhibit 12 and you put a value of 
$36,799 and some cents on that. 
Mr. Mapp: I object to that. There is no evidence he put 
that value on. 
Mr. Wise : I will change it. 
Q. On which the value, or sum total was that amount. 
Mr. l\fapp: The face value. 
Q. And 1\fr. Mapp then asked you this question; in sub-
stance and effect. Was there anything else there to take care 
of the public liabilities and you answered no. 
Mr. Mapp: Mr. Wise, you d.on't mean to misquote it, and 
I am going to correct him because he was lead into it by you 
being mistaken. 
A. You asked me to take care of that $108,000. He didn't 
ask me about the public liabilities of the bank. 
Q. And you were wrong when you made that statement, 
weren't you 7 
.A. Yes, sir. 
Q. There were the bank buildipgs? 
A. No, sir, they had been giv,en credit for. 
Q. Where? 
A. In the Class ''A'' assets. 
Q. Where are they in the assets Y 
A. I don't see them listed on here, but there isn't any cash 
due from the banks on here. 
Q. I know there aren't and I am trying to get you to cor-
rect your testimony. 
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A. !~Iy testimony is correct. I testified as to 
page 183 ~ $108,000. 
Q. You are going to apply particular assets to 
particular liabilities 7 
A. I applied these assets to $108,000 note. 
Q. I am going to show you the list of ''A'' assets and ask 
you to lo~k at it carefully and tell me if there is any item 
on that that covers the value of the banking houses f 
A. I do not see the banking house on here. 
Q. It isn't on there, is it 7 
· ·A. I don't see it . 
. . Q. That what is the objection to applying the value of 
the banking house to this $108,000 item T 
A. Because it was taken care of to cover the liabilities of 
$108,000, these notes exclusive of the $108,000, plus the bank-
ing house, plus cash, plus due from banks, was credited on 
the public li~bilities before we arrived at the $108,000. That 
is the way we arrived at the $108,000. 
· Q. I see. And where did you find any authority in the 
merger agreement for any such proposition as that f There 
wasn't any there, was it f 
A. I judge so, yes, sir. 
Q. You judge soY Well please point it out. Give him the 
Merger Agreement, please. 
Note: Agreement handed to the witness. 
Mr. Mapp: The Merger Agreement speaks for itself. He 
is asking him. a legal question. He is stating facts what he 
has done. 
Mr. Wise: All right, I ag-ree with you and we will not ar-
gue it. Question withdrawn. 
Q. Now, Mr. Smith, taking up again this agree-
page. 184 ~ ment as of January 8, 1932. There were certain 
bills and notes that were held by that Bank. Can 
you tell me what the book value of them was f 
Mr. ~1:app: What was the book value of bills and notes helq 
by the bank? · 
Mr. Wise: I am going to have him testify that in applying 
to the real value he was applying to the book value as shown. 
The Court: I will permit him to testify to that. 
A. January 8, 1932 Y 
Q. ·Yes, sir. Suppose you look at January 11, 1932. It 
mA.y help you. -
A. Do you mean "Loans and Discotmtsf'' Do you want 
me to read itY 
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Q. I want the total amount to which you are applying the 
$47,000 depreciation. 
The Court: It can't apply both places, can it 1 He ap-
plied it once. Didn't he testify he applied it to the stocks 
and bonds7 
Q. -Do you mean to say the $47,000 depreciation was applied 
wholly to the stocks and bonds 1 
A. I said to the assets. 
Q. These are assets. 
A. I said the assets,. and that covers the whole thing. 
. Q.. A~e you dealing with all of them or some 1 
-A. The assets of the bani{. 
Q. The total assets ? 
·A. Yes, sir. 
Q. Well; start 'vith the banking house and then we will take 
up bills and notes and loans and dis'counts and every asset 
of the bank, and that $47,000 spread over them all, didn't it' 
A .. Yes, sir. 
Q. Then tell me what the amount of loans and discounts 
was .. 
page 185 } 1\tir. 1\Iapp: We object. 
. . The Court: Objection sustained. 
Mr. Wise: Your Honor has just said he applied it to 
stocks and bonds. 
The Court~ If he toolr it out once he can't. take ·it out 
again. He says it applies to all assets. 
Q. And you did it to arrive at the true value of the assets, 
didn't you? 
A. Yes, sir. 
Q. Then you applied it to this asset about wlrich. I am in-
quiring now? . 
A. We applied it to the assets of the bank. 
Q. All right what was the amount Y 
1\fr. 1\tiapp: We make the same objection as yesterday and 
todav. 
The Court : I a:rn going to permit him to testify whether 
or not; the bank was solvent . 
. 1\fr. Wise: I am not g·oing .to ask him that. 
The Court: I will sustain your objection then. 
Mr. Wise: Exception. , 
Mr. Wise: I w3;nt the witness to answ.er and I ask per-
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mission of the Court to show what the book value of the 
''Bills, Loans and Discounts'' 'vas. 
Note: If the witness had testified he would have testified 
to. this amount: $117,211.16. 
Mr. Wise: I think the witness has testified. t would like 
to be certain of it, that the $47,000 depreciation applied to the 
·en tire assets of the bank. 
A. I have answered that. 
Q. Now let me have those fugitive ·papers known as A and 
B. I will call your attention to Exhibit 13 and 
page 186 ~ to the right-hand column under the item of 
''Amount''. You participated in the making up 
of those papers, didn't you f · 
A. This paper, no, sir. 
Q. Didn't you tell me you were with the Committee that 
was to appraise the assets Y 
A. Yes, sir, but this was made up after I left.. I partici-
pated in the making of those two, but that was the rejected 
stuff. The B was made by the Committee after I left. 
Q. Look at Exhibit 14, you participated jn that with the 
committee, didn't you f 
A. Yes, sir. · 
Q. And on the right-hand column "On Books amt. Car- . 
ried'', those are the items aggregating $138,976.89 taken from 
the books of the Townsend Banking Company! 
A. Yes, sir. 
Q. And they are a correct and honest transcript of what 
you found? 
A. To the best of my knowledge and belief. 
Q. And I show you Exhibit 12, the column adds up $36,-
299.70. You participated in making that up, didn't youY 
A .. I did. 
Q. And that is a truthful and correct transcript from the 
records of the company? 
A. '' B '' Assets, yes, sir. 
Q. And you say you had nothing to do with the prepara-
tion of this paper of the "A" assets Y 
A. That was made up· after I left the bank. 
Q. How was it if you didn't have anything to do with it 
that you knew so much and could tell Mr. Mapp about the 
$~08,000 item T · 
page 187 ~ A. I figured with the Committee the amount of 
that $108,000 and left it with the Bank and these 
notes were put aside as good notes, but the list wasn't made 
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.up of them. They were put aside as good notes, but the list · 
.wasn't made until after I left. . 
Q. But you and they went over the bills and notes? 
·A. Yes, sir. 
Q. And you picked out and put down some that you classed 
as "A"? · 
A. Yes, sir. 
Q. And when . you had gotten all of those put down you .. 
added them up Y 
A. Yes, sir. 
Q. And you found out that the difference between the sum 
total of those and the sum total of public liabilities was $10~,-
000? . 
A. That is right, including the banking house in the ''A'' 
assets, due from Bank and Cash and those notes exclusive 
of the $108,599.13. . . · 
Q. In other words, you first had taken from the books the 
total of the public liabilities Y 
A. Yes, sir . 
. Q. You had applied in reduction the value of the banking 
house? 
A. Yes, sir. 
Q. And the cash 7 
A. Yes, sir. 
Q. And .some other items were thareY 
A. Due from banks. 
Q. Due from banks and bankers? 
A. Yes, sir. 
Q. Anything elseY 
A. That is all I remember. If you can get the record I 
can show you. 
Q. When you got through with that what was 
page 188 r left to be taken care of in the way of public lia-
bilities was $159,370.61 Y 
A. $108,000. 
Q. I said you took off of the books of the bank the total 
public liabilities Y 
A. Yes, sir. 
Q. You then deducted the value of the banking house • 
A. Furniture & fixtures. 
Q. Cash in the bank and cash due from banks and bankers 7 
A. Yes, sir. 
Q. And when you got through from that the balance of 
public liabilities was $159,370.617 
A. I judge· so. I didn't use that figure. I used it the othe~ 
way. 
Q. Then you picked out certain notes that you put' down as 
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. ,gQ.og .~t par, and the. sum total of those notes deducted from 
this total left you $108,000, that had to be taken care of. 
Isn't that jtY . . 
A.. t didn't deduct. I had these exclusive of. this note. 
I t.ook these notes exclusive of the ,$108,000 and deducted 
that, which left $108,000. 
Q. That is what we are getting at. 
Q. But you had nothing whatever to do with the making of 
the $108,000 note Y 
A. How was that? 
Q. But you weren't there when the $108,000 note was made 1 
_ A. I am rather inclined to think I was present when Mr. 
·Long wrote that out. 
· Q. I was under the impression you prepared that note Y 
A. No, sir, I don't write on the typewriter. 
Q. Or that you supervised the preparation of 
page 189 ~ it? 
A. I wouldn't say I did. I am rather inclined 
to think I was present when Mr. Long wrote that out. 
Q. That is all . 
. Mr. Mapp: No questions. 
W. W. DIXON, 
a witness on behalf of the Defendant, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. ~Iapp: 
Q. Mr.- Dixon, what connection,- if· any, did you have with 
.the Townsend Banking ·company from January 8, 1932, up 
until January 13, 1933 Y · · 
A. I was President of the bank . 
. ~ .. Q. Ilad you been connected with either the Townsend Bank 
or the Capeville Bank prior to January 8, 1932Y 
A. A short while with the Townsend Bank. 
Q. You were president continuously from January 8, 1932, 
to January 8, 1933, is that correct Y · 
A. Yes, sir. 
Q. From the date of the merger of those two banks? 
A. In other words, January 8, 1932, until the merger with 
the iF'armers & Merchants Trust Bank. · 
· Q. V\T ere you familiar with the affairs of the Townsend 
Banking Company during the period, its assets and liabili;... 
ties, and so forth Y · 
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A. Yes, sir. 
Q. Was there any time during that period between J anu-
ary 8, 1932, and January 13, 1933, that the Townsend Bank-
ing Company, apart from the $47,000 directors bonds, was 
solvent? 
1\tir. Wise: I objoot. 
page 190 } The Court: Obje~tion overruled. 
Mr. Heath: We note the same exception. 
Q. You understand the question, 1\-Ir. Dixon? 
The Court: You can answer the question. 
A. It wasn't, that is without the directors bonds. 
Q. 1\fr. Dixon, are you the same W. W. Dixon who is named 
in the merger agreement as one of the representatives of 
your bank in classifying the assets Y 
A. Yes, sir. 
Q. Just prior to this merger did you and the other direc-
tors, including Denard Spady, Plaintiff in this case, try to get 
said merger through without turning over to the Farmers & 
Merchants Trust Banlc the directors notes aggregating $47,· 
OOOY 
1\fr. vVise: Object because it is leading and improper. If 
ther~ is anything of that let the witness testify. 
The Court: Change the question and don't make it lead-
ing. 
Q. Mr. Dixon, a short while prior to the merger betw~en 
the Capeville Bank, the Townsend Bank and the Farmers & 
1\-ferchants Trust Bank, which merger was consummated J anu-
ary 13, 1'933, was an effort made or was it not made by Mr. 
Denard Spady and perhaps some of the other directors, to 
complete said merger "\vithout delivering to the Farmers· & 
Merchants Trust Bank the notes of the :various directors ag-
gregating $47,000.? · · · · 
.~fr .. Wise: Objected to as leading and improper. 
The Court: Objection overruled. 
Mr. Wise: Exception noted. 
A. We had instructions to try to get those notes in if 
possible. . . 
Q. You had instructions from whom? 
A. From 1\fr. Spady and the others. 
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Q. Did you try to get them in Y 
page 191 ~ .. l\ .. Yes, sir, \Ve ·done all we could. 
Q. Who did you take it up with, the questing of 
getting· them in, trying to get them in? . 
A.. It was taken up· anwng the Committee and J.\IIr. Sm1th. 
Q. The J.\IIr. Smith who has testified representing the Bank-
ing . Department f 
A. Yes, sir. 
Q. Were you able to get them in Y 
A.. No, sir. 
Q. I will ask yon, were you able to put through the merger 
without putting up those· bonds aggTegating $47,000? 
. . 
Mr. Wise: Objected to as improper in form and suggestive 
and calling for conclusion of the witness. 
The Court: Objection overruled. 
Mr. Wise : Exception. 
A. No, sir, we were not able to get it through. 
Q. After being unable so to do was Mr. Spady and the 
other directors notified that you were unable to get them in? 
A. Yes, sir. 
Q. About ho\v long, if you recall, was it that this informa-
t~on was given to !fr. Spady that the notes could not be got-
ten back before the merger was completed on January 1a, 
1933Y 
A. I think I talked it over before the lOth of January, but 
at that time it was fully discussed. 
Q. Was Mr. Spady p·resent at that timet 
A. lie was. 
Q. After this discussion of January 10, 1933, to which you 
have referred and a·nd after J.\IIr. Spady knew that the mer-
ger would not go through without putting up his and the 
other directors' bonds-
page 192 ~ Mr. Heath: We object, there is no testimony 
to that effect. 
Mr. Mapp: It is what he has testified to. 
Mr. Wise : He hasn't. 
Mr. Mapp: I suggest that we let the stenographer read 
back. 
Mr. Heath: I don't think the attorney has a right to re-
peat what this witness has said. 
Mr. Mapp: I don't want to lead him. 
Mr. Wise: You haven't done anything else. 
Note : Question read back. · 
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Mr. lVIapp: Just cut that question out. 
Q. Mr. Dixon, I am going to ask you to state please what 
information, if any, you as President at this meeting on J anu-
ary 10, 1933, gave Mr. Spady and the other directors in con-
nection with his, Mr. Spady's bond, and the othe·r bonds? 
Mr. Heath: If your Honor please, wlien this bond was 
signed weren't all agreements that led up to it merged ·in 
this agreement and doesn't the agreement speak for itself. 
The Court: I don't think it does. I think it is a proper 
question. 
}Ir. Mapp: Read the question back please. 
Note : Question read back to the witness by the stenogra-
p}ler. 
A. I will have to go back a little and state what we had 
done. 
Q . .All right, sir, state it please. 
A. We had segregated the bonds· and classified them as 
"A" and "B" and all of the assets of the Townsend Bank-
ing Company, except "B" notes of $36,299.70. In other 
words, if I may be able to leave off the figures and just say 
the dollars,-and the $138,000 book value of the stocks and 
bonds, and the directors notes which had been up and taxed 
· of course as you might call it in guarantee for 
page 193 ~ the dollar in the bank. All of this was taken from 
the public liabilities and there was found to be 
left $108,599.13. I explained this to them. I also explained 
that should the stocks and bonds with the "B'' notes come 
back and be worth more than the $108,000 that this would 
come back to the stockholders of the Townsend Bank and 
Mr. Spady made the remark and said "We will get noth .. 
ing". I was somewhat of his opinion but I told him there 
would be a record kept of it. It was discussed. Tom War-
ren kept $500.00 that should have gone over in the "A" 
notes and such as that. It was fully discussed. Mr. Spady 
tnade the remark that he was beat anyway and he was going 
to vote for the merger. . 
Q. At the time of that statement did or did not Mr. Spady 
and the other directors understand and know that if this 
merger was consummated their notes aggregating $47,000 
were to be delivered to the Farmers & Merchants Bank? 
1\fr. Wise: I object. This witness cannot put himself in-
side of another man's head. What the- other man understood 
can be testifi-ed by the other man. 
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The Court: You can testify to what was told them there 
and what they did. What they thought about you can't tes-
tify. 
A. It was discussed enough. . 
Q. I will change the question then. Was ~{r. Spady and 
the other directors told prior to the time Mr. Spady said he 
:was going to yote. for the merger that if that merger went 
through his, along with the othei .. directors, note was going to 
be delivered to the Farmers & ~tferchants Trust Bank? 
.A.. Yes, sir. 
Q. And after being so told he voted for the merger~ 
A. Yes, sir. A question came up whether we had better 
stay or go in there. I said we had to put up 
page 194 ~ $50,000 and I would be with them if they did, and 
the notes 'vould be still up and it would be a case 
of damn if you do and damn if you don't. 
Q. You would have to put up how much? 
A. I told them $50,000. 
Q. And the $47,000 would still be held T 
A. Of course, yes, sir. 
Q. Mr. Dixon, I hand you a paper here. It is dated Janu-
ary 11, 1932, to which the name of The Townsend Banking 
Company, Incorporated, is signed by you as president and 
D. K. Long· as cashier. Is the date of that paper correct, 
January 11, 1932, or should it be 1933 Y 
A. 1933. 
Q. Did you sign the name of the bank to that paper by you 
as president? · 
.A.. I did. · 
Q. ·Did ~ir. Long sign it as cashier Y 
.A.. Yes. 
Q. Was that paper signed and delivered in connection with 
this merger with the full knowledge and authority of the 
directors! 
Mr. Heath: We object to that. Could a question be m~re 
leading? 
The ·Court: I think that is leading, Mr. ~Iapp. 
Mr. Heath: If he will just write out his answers he wants 
and give them to the witness we might agree on them. You 
are not to answer it. 
Q. Was that paper delivered to the Farmers & Merchants 
Trust Bank or not? 
.A.. It was to be in the custody of Mr. Long, as I ltnder-
stood. 
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Q. In connection with this merger' 
page 195 ~ 1fr. Heath: We object to that. That is lead-
ing. 
The Court: I think he can state what position Mr. Long 
held. 
l\fr. Heath: I mean "in connection with the merger". 
Q. Mr. Dixon7 after the merger the assets of the Townsend 
Banking Company remained in the Townsend Branch until 
the Townsend bank was closed f 
j\fr. Heath: I object to that. 
The Court: What became of that note after it was signed 
by youY 
.A. It was left in the bank. 
The Court: What bank Y 
A. The Townsend Bank, 1;4e branch of the Farmers & !'Ier-
ehants Trust Bank. 
1\fr. Mapp: We offer this note in evidence and ask that 
it be marked as Exhibit ". 
Mr. Heath: It is admitted without objection at this time, 
but I would like to reserve the rig·ht to object later. 
EXHIBIT 
''Correct amount $108,599.13 Correct date Jan. 11, 1933 
$108,518.48 Cape Charles, Va. January 11, 1932 
Balance due 11/18/35-$56,551.18 
On demand after date. for money loaned we promise to 
pay to the order of 
},ARl\fERS & l\IERCHANTS TRUST BANI{, GAPE 
CHARLES, ·v A. 
One Hundred eigl1t thousand five hundred eighteen-and-
48/100 DOLLARS 
Without offset, negotiable and payable at the FARMERS 
& MERCHAN.TS TRUST BANI{, Cape Charles, Va. 
with interest. having deposited as collateral security for the 
payment of this and any other liability or liabilities of the 
undersigned to said Bank, due or to become due, or that may 
be hereafter contracted, including any overdrafts or obliga-
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tions as surety, endorser, guarantor or otherwise, the fol-
lowing property, to-wit: 
Class B assets as per list 
Guarantee of ~he Directors in the amount of $47,000.00 
with authority to sell, transfer or re-hypothecate said col-
lateral, together 'vith all other securities in the 
page 196 ~ pos§iession of said Bank, owned by the under-
signed, or in which the undersigned bas 
an interest, it being understood that on payment or 
tender of the amount so due, the holder hereof may 
return to the undersigned an equal quantity of said se-
curities instead of the securities deposited, with the future 
right to the holder to call for additional security in case 
there should be a decline in the market value of the securities 
deposited herewith, and upon the failure of the undersigned 
to comply with said demand and to deposit with the holder 
hereof additional security to be approved by said holder suf-
ficient to cover said decline, this note shall become instantly 
due and payable as though it had actually matured, and all 
the rights hereby conferred to dispose of said collateral shall 
at once be exercisable at the risk of the undersigned in case 
of any deficiency in realizing proceeds. 
Full power and authority are hereby given the holder here-
of to sell, assign and deliver the whole of the above mentioned 
securities or any part thereof or any substitutes thereof or 
any additions thereto at the Broker's Board or at public or 
private sale, at the option of said holder or his assigns, on 
the non-performance of this promise or the non-payment of 
any of the liabilities above mentioned or at any time or times 
thereafter, without demand, advertisement or notice, and after 
deducting all legal or other costs and expenses of collection, 
sale, and delivery, to apply the residue of the proceeds of 
such sale or sales so made to the payment of any or ·an of the 
liabilities above mentioned, as said holder or his assigns shall 
deem proper, returning the overplus to the undersigned. It 
is also understood that upon any sales of any of said collateral 
securities, said holder may become the purchaser thereof ab-
Aolutely free from any claim of the undersigned. 
The maker or makers, endorser or endorserr., each hereby 
waives his or her homestead exemption as to the debt evi-
denced by this note, and in the event default be made in the 
payment hereof at maturity, he, she, or they, hereby agree to 
pay ten per cent additional as attorney's fee for collection, 
and authorize and empower J. Warren Topping or Otto Lowe, 
.Attorneys of record, to confess judgment against him, her, 
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or them, jointly or severally for said sum; attorney's fees 
and costs of suit in the Circuit ·Court of Northampton Coun-
ty, Virginia, or in the Clerk's Office thereof, or in any court 
of competent jurisdiction, and each hereby waives protest, 
presentation, demand and notice of dishonor. The indorsers 
consent that the time for payment of this note may be ex-
tended without notice after maturity. 
·witness my signature and seal 
TOWNSEND BANKIN·G CO. INC. 
No 446 
By W. W. PIXON, President 
By D. K. LONG, Cashier 
Due ......... . 
(Seal} 
(Seal} 
Note: Endorsed on the back of the foregoing note appear 
the following notations: 
''Credit 
Feb. 3, 1933 Natl Credit Corp. $51.00 
Jan. 30 N atl Credit Corp. 51.00 
page 197 ~ Credit Contd. 
7-24-33 M. G. Scott $150.00 
12-28-34 J. T. Daniel $86.00 
3-2-35 Houston Oil of Texas $6,252.19 
3-6-35 E. C. Collins notes $935.00 
4-2-35 R. Fulton Powell Collateral $2,002.10 · 
5-22-35 Sunray Drainage Dist # 1 $2,000.00 
6-11-35 R. F. Powell Note $177.50 
6-19-35 Emeline C. Mister Note $23.75 
6-21-35 Con't Mtg. Corp. $2.52 
6-24-35 Charlie Nottingham $25.00 
6-29-35 R. Fulton Powell $1,987.65 
7-27-35 Emiline C. Mister $1.25 
8-15-35 Con 't Mtg. Corp. $508.97 
8-24-35 Charlie Nottingham $15.00 
9-6-35 Seaboard Air Line $133.12 
9-6-35 Mfgrs. Trust Co. $90.62 
9-6-35 Fed. & Guar. Fire $7 4.44 
9-6-35 New Amsterdam Cas. $1,413.60 
9-6-35 U. S. Fed. & Giar. $879.73 
9-6-35 U. S. of Brazil $11.67 
9-6-35 U. S. of Brazil $157.21 
9-9-35 U. S. Realty & Imp. $510.24 
I ; ~ 
r, 
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9-9-35 Md. Elec. Rwy. $3,338.16 
9-9-35 Cont. Ins. $2,021.36 
9-9-35 Anaconda Copper $1,919.72 
9-9-35 Radio $1,545.96 
9-9-35 Guaranty Trust $2,669.04 
9-9-35 Irving· Trust $912.96 
9-9-35 N atl. City Bank $1,346.55 
9-9-35 Old Ben Coal $642.59 
9-9-35 Santa Catharina $1,850.00 
9-9-35 Cordoba City $847.19 
9-9-35 Bavaria $1,505.85 
9-9-35 Chile $693.45 
9-9-35 Seaboard All Fla. $179.01 
3-25-35 Frank Pars_ons Jr. (Direc. Note) $2,000.00 
6-29-35 R·. Fulton Powell 
cjo Chancery ·Claim #4500 $1,291.88 
.11'"'13:-35 Geo. L. Tankard $1,250.00 
1f-1'3~~5 Roland Belote $1,250.00 
9-9-35 Brazil $2,000.79 
9-9-35 Serbs Croates Solvvenes $1,459.09 
9-17-35 Seaboard Air Line Stock $32.50. 
9-20-35 Bolivia 7s $107.25 
10-15-35 T. J. Warren of J. $5,697.54 
11-13-35 Charlie Nottingham $10.00 
Added to face of note 
a/ c Judgments 





Q. 1\{r. Dixon, was there ever a time after the merger of 
i:he Townsend Banking Company with the Farm-
page 198 ~ ers & Merchants Trust Bank and the Cheriton 
Bank up to and including the time you resigned 
as director of the Farmers & Merchants Trust Bank about two 
and a half months ago, that the assets turned over by the 
Townsend Banking Company in the merger equalled the pub-
lic liabilities of the said Townsend Banking Company apart 
from or without including the $47,000 directors notes f 
Mr. Heat~1: I object. Mr. Dixon isn't even an officer of 
the bank. How can he testify. He hasn't been qualified to 
show that he had any knowledge concerning the assets or any-
thing about it. He isn't an officer of the bank. 
The Court: Ask him whether he is. Are vou a director of 
the Farmers & ~ierchants Trust Bank, ~Ir. 'Dixon! 
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A. I will have to answer that by saying I sent in my resig-
nation, but I was up until two and a half months ago. 
The Court: You were a director up until that time Y 
A. I don't know whether that has been passed on yet or 
not. 
The Court: Read the question back to him. 
Note: Question read back to the witness. 
A. No, sir. 
Mr. Mapp: You gentlemen examine the witness. 
CROSS EXAl\IINATION. 
By Mr. Wise: 
~Q. Mr. Dixon you have given testimony in this very same 
controversy only a short time ago, haven't you Y 
A. Yes, sir. 
Q. Do you remember that_ you testified before this Court 
in the month of September that after the merger of the Cape-
ville and Townsend Bank and the ne'v bank, the Townsend 
Banking Company, of which you were president, came into be-
ing and these directors signed those notes and that agree-
ment of January 8, 1932, that you considered that 
page 199 } bank as sound as the Treasury of the U nit()rl 
States? 
A. With the directors bonds. I repeated that with the 
directors bonds and the directors behind it. 
Q. You considered it as good as the Treasury ,of the United 
States? 
A. I considered that that money was as safe. 
Q. And from the time that that agreement of January 8th 
'vas signed up to the time that t4at bank merged with the 
Farmers & Merchants Trust Bank any creditor they had any-
thing due to him, or her, or it, 'vho came to that bank got. 
paid in full, didn't he' 
.lL Yes, sir. 
~{r. Wise: That is all. 
ltir. l\fapp: 
Q. Is it or not a fact that you testified at the same time 
lVfr. Wise refers to that as long as you were president of that 
bank you were g·oing to see to it that no one lost a cent, as you 
yourself would see that every cent was paid? 
A. Yes, sir, I would have done it. 
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Mr. Wise: Well, you haven't offered to pay any of the al-
leged liabilities or any of these bonds or notes that are in 
suit here now! 
A. No, 'sir. 
L. R. RICHIE, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATlON. 
By Mr. Mapp: 
Q·. Mr. Richie, what position, if any, do you hold with the 
Department of Banking and Insurance of the State of Vir-
ginia! 
A. None at 'present. 
page 200 ~ Q. What is your present occupation and busi-
ness! . 
A. Assistant Treasurer of the Federal Land Bank of Bal-
timore. 
Q. How long have you been with the Federal Land Bank of 
Baltimore? 
A. Sine~ September 15th. 
Q. Of last year Y 
A. Of this year. 
Q·. Prior to September 15th what was your position? 
A.. Examiner in Chief for the Banking Department of Vir-
ginia. 
Q. How long had you been with the Department f 
A. Since October, 1933, Chief Examiner. 
Q. How lorig had you been there prior to 1933? 
A. Since March, 1921. 
Q. How long had you been an examiner before you were 
made chief examinerY 
A. During the whole period. 
Q. Mr. Richie, did you examine the affairs of the Townsend 
Banking Company for them January 8, 1932, and J annary 
13, 19337 
A. No, sir. 
Q. Were you familiar with the records, with the condition 
of said bank through the records in your office of it Y 
A. In a general way. · 
Q. Do you feel that you were sufficiently familiar with them 
to testify as to the solvency or insolvency of the bank during 
that period? 
Mr. Heath: We object to that. All ne can testify to is from 
hearsay. 
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The Court: His business is to go over the 
page 201 ~ records. 
Mr. Heath: But we haven't the records .here. 
·we haven't anything to cross examine on. · 
The Court: They may be in here. 
lYir. ~lapp: I have asked the question if he was familiar 
enough or not. 
· Mr. Heath: He hasn't said there was any record. If this 
witness is to testify as to a record we should have the record 
here. 
The Court : I don't know whether the record is here or 
not. 
Mr. Heath: If they are I think they should be read to the 
jury. They are the ones to say whether this concern was 
solvent. 
The Court: Mr. Mapp, I believe you should leave that 
question out. 
Mr. Mapp: All right, sir. 
Q. After the merger between the Cheriton Banking Com-
pany, the Townsend Banking Company and the Farmer~ & 
Merchants Trust Bank of January 13, 1933, did you ever in 
your official capacity examine the Farmers & Merchants 
Bank at Cape Charles? 
Mr. Wise: We object to that as immaterial. 
The Court : I will permit him to answer. 
A. What were the dates of the examination? 
Q. Between January 13, 1933, and the present? 
A. On one occasion, yes, sir. 
Q. And when was that, if you recall? 
A. The latter part of 1933. 
Q. The latter part of 1933 Y 
A. Yes, sir. 
! , 
Q. At the time of that examination did you examine the 
assets formerly owned by The Townsend Banking Company 
separately from the assets of the Farmers & Merchants Trust 
Bank¥ 
Mr. Wise: I object. The· witness can't know about that 
. except by hearsay. 
page 202 ~ Mr. Heath: Not only that, the crucial question 
is whether or not the bank was solvent on J ann-
arv 11, 1933. We are not concerned with an examination of 
the assets after the other institution had them over here. 
The Court: He can testify if he knows. 
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Mr. Heath: We note an exception on the ground stated. 
A. I. took part in the examination of the consolidated in-
stitution but did not examine the Capeville banlr. 
_ Q. Mr. Ritchie, did you on or about the early part of Janu-
ary, 1935, examine the assets formerly owned by the Town-
send Banking Company¥ 
A. Yes, sir. 
Q. Do you lniow the exact date 1 
. A. The examination as of January 5, 1935. 
Q. According to your examination of that date were or 
were not the assets formerly owned by the Townsend Bank-
ing Company sufficient to pay the public liabilities that were 
due by said bank at the time same was merged with the Farm-
ers & Merchants Trust Bank on January 13, 1933? 
Mr. Wise: Objected to that it hasn't been ~-:hown by the 
witness that he has any knowledge of any of those facts. 
Q. I will ask you this. Do you know from the records of 
your office, or did you know when you made the examination 
on January 5th of this year what the public liabilities were 
of the Townsend Banking Company on January 13, 1933? ' 
Mr. Wise: I object. 
~fr. Mapp: I am asking if he knew what they were. 
The Court: That is a right long time, between January, '33 
and 1935. Has anything been paid on the liabilities during 
that time~ 
J\{r. Mapp: You mean the public liabilities T 
page 203 ~ The Court: You are asking if when he ex-
amined the bank in 1935 they had sufficient assets 
to pay the liabilities of the Townsend Banking Company in 
1932. Hadn't lots of changes taken place Y 
Mr. J\{app: I will state to the Court we will show every 
cent paid on the liabilities. 
The Court: I will permit you to ask if he knew. 
Q. Are you able to state from your examination of Janu-
arv 5, 1935, what the assets formerly owned by the Townsend 
Banking Company were worth at the time of your examina-
tion on January 5, 1935, and I will state to the Court we will 
show what assets had been disposed of prior to that time. 
· M.r. Wise: I object to that. 
The Court : I will overrule your objection. 
}.fr. Wise: Exception. 
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Mr. Mapp: Will you please read the question back to 
the witness 7 , 
Note: Question then read back to the witness. 
The Court: You can answer it. 
A. Yes. 
Q. What was the total value of the assets as of January 
5, 19357 
Mr. Heath: Well now, if your Honor please, shouldn't we 
know how he arrived at that? 
The Court: You can ask that on cross examination .. 
Mr. Heath: We don't want to get it in unless it is proper 
testimony. It seems that is pretty unfair to us, and when we 
come to cross examination it may appear he had no basis 
for it. 
The Court: Do you know, 1.fr. Ritchie, what the value 
was¥ 
· A. I have the figures 1n my mind to the extent 
page 204} that they are short to the extent of what was 
necessary to cover the liabilities. 
·Mr. Heath: How did you get it in your mind? 
A. From the report. 
Mr. Heath: You are testifying as to the contents of a 
report, aren't you, which you haven't with you 7 
A.. As to the final figures, yes, sir. I know what the final 
figure shows. 
Mr. Heath: How did you get that information? 
A. From the directors of the bank. 
Mr. Heath: Of the Farmers & Merchants Trust Bank? 
A. No, sir, people that reside in that section, the Cashier 
of the bank. · · · 
I\{r. Heath: What bank? 
A. Of the Townsend Bank. 
Q. You mean from 1\{r. Dixon? 
A. Yes; sir, Mr. Dixon and Mr. Long. 
Mr. Heath: In 1935? 
A. Yes. 
1\fr. Heath: You asked them in 1935 as to the value of th~ 
assets? 
A. Yes, sir. 
1\fr. Heath: And you made up a reportt 
·A. · Y_es,: sir. 
1\fr. Heath: Where is that report? · U 
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A. In my pocket. 
Mr. Mapp: Get that report if you 'vill, Mr. Ritchie. 
Mr. Heath: May I ask this 'vitness another question Y 
Mr. Mapp: 
examination. 
I would rather Mr. Heath take him on cross 
I 
The Court: I .don't think you have a right to do that, 
Mr. Heath. 
Mr. Mapp: 
Q. Mr. Ritchie, will you please state, give the aggregate 
value of the assets of the Townsend Banking 
page 205 ~ ·Company on January 5 of this year, 1935 Y 
Mr. Wise: That I object to because the Townsend Bank-
ing Company hasn't had an asset since January 13, 1933. 
Q. That is correct. Of the assets formerly owned by the 
Townsend Banking Company at that time carried in 'the bank-
ing house formerly used by said Banking Company-
Yr. Heath: He said he n1ade up this statement after the 
merger, as of January 5, 1935, which was three years after 
the merger. Not only that, but while he says he made it up 
as of Janua1-y 5th, I take it he really made it up after ,Janu-
ary 5th as of January 5th, so we have this witness testifying 
as the result of an examination made by him more than two 
years after this contract was signed, which was the ultimate 
limit of any public liability, as to what he thinks was the 
value of a prior date. 
The Court: Objection overruled. 
Mr. Heath: Exception noted. 
A. $97,610.61. 
Q. Did that or did that not include directors bonds of $47,.-
000? 
A. That did not. 
Q. Mr. Ritchie, since that time haven"t you had occasion 
to examine the bank or have anything to do with itf 
A. No, sir. 
Mr. Mapp: You gentlemen take the witness. 
~lr. Heath: If your Honor please, we move to strike out 
this witness' testimony as ·being irrelevant. 
The Court: Overrule your objection. 
Mr. Heath: We note an exception and you cfl,Il stand aside,. 
Mr. Ritchie. 
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Mr. Mapp: If your Honor please, I would like to recall 
Mr. Ritchie for a few questions. 
page 206 ~ Q. Mr. Ritchie you testified as to the value of 
the total assets formerly owned by the To,vnsend 
Banking Company as shown by your examination of January 
5th of this year. What, if anything, was the shortage on· the 
one hundred and eight thousand and some odd dollar note on 
January 5th this year 7 
Mr. Heath: If your Honor please, that is a note purported 
to have. been given to the Farmers & Merchants Trust Bank 
by the Townsend Banking Company after this merger and not 
authorized by the merger agreement, and we are not to be 
held responsible for the bookkeeping of this bank. In other 
words, contrary to your Honor's ruling that you wouldn't 
let even the statement of the bank as to its assets be intro-
duced this witness is asked here,-he doesn't know anything 
of his own knowledge,-all he kno,vs is what he did get on 
J anuary13, 1935, from the Farmers & Merchants Trust, what 
they had. 
Mr. 1\tiapp: Mr. Smith has testified that he and the Com-
mittee at the time of the merger, that according to their fig-
ures in order to make up sufficient good assets to equal th(\ 
public liabilities there was a shortage of $108,000 represented 
by this note that was given. Now we are asking this witness, 
following l\1:r. Smith's evidence, what the assets failed to make 
good on that $108,000, how much shortage there is on that. 
I am asking as of January 5th, this year. 
'J.1he Court: I don't think he can testify to that. He got 
that from the records of the bank. 
Mr. 1\tiapp: That is exactly what I am asking. 
The Court: I think they have a right to have those books 
here. 
Q. Your examination, you took it from the books Y 
A. Taken from the books and the information 
page 207 } submitted. 
Q. A regular examination at that time? 
A. Yes, sir. 
The Court: I think he should have the books. Yon are 
asking him how much has been paid on a debt since 1933 and 
that will show on the books of the bank. 
Q. I am asking him how much it falls short of paying it. 
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The Court: It is just the same thing. You are asking how 
much has been paid on it. I think that should be gotten from 
the records of the bank. 
Mr. Mapp·: We would like to save the point and insert 
in there what his answer would have been. 
The Court: .All right, write in on a piece of paper and give 
·it to the stenographer. 
Note: If the witness had been allowed to testify he would 
have said $60,063.63. 
Q. This shortage would be subject to a credit of anY. amount 
collected on the directors notes would it not7 
A. Yes, sir. 
Q. In the evidence you gave as to the total value of the as-
sets as of January 5th, this year, were you or not including 
both "A" and "B " assets 7 · 
A. Both "A" and "B". 
Mr. Heath: Stand aside. 
. M. E. BRISTOW, 
_a witness on behalf of the Defendant, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Mapp: . 
Q. Mr. Bristow, what is your full name? 
A. ·M. E. Bristow. 
Q. What is your occupation at the present, Mr. 
page 208 ~ Bristow~ 
A. State Commissioner of Insurance and Bank-
ing. 
Q. How long have you been State Commissioner of Bank-
ing & Insurance? · 
.. A. Why, I think I was appointed to my office about 1929, 
but I have heen occupying practically the same position since 
1923. 
Q. At the time of the merger of these two banks, the C.apCl-
ville and To·wnsend Bank you were in the same position that 
you are no'\v 1 
· A;· I was .then the Commissioner of Insurance and Bank-
ing and my title "ras Chief Examiner of Banks. 
Q. Mr. Bristow, are you familiar with the financial condi-
tion .of The . Townsend Banl~ing Company from the time of 
• :. • I ' • 
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the merger of the Townsend Bank and the Capeville Bank 
in January, 1932? 
A. Yes, ~jr. 
· Q. Have you be~n familiar with the condition Qf the as-. 
sets of The Townsend Banking Company from that _time down 
to the pr~sellt time Y 
. A. Repo~·ts have been ;made tQ me and I endeavor to keep 
in touch. 
Q. Has at any time during that period of the merger, l1as 
the Townsend Banking Company ever at any time during 
that period been solvent 1 · 
Mr. H~~th: I object to th~t~ All he has gotten is reports 
aud 've are willing to have the reports, but we know nothing 
about the r~ports. I ~all your Honor's attention to the fact 
ihat we h&ve no way of cross examining the witness. 
The Court: I will permit it. 
Mr. Heath: We note an exception. 
A. Not except with the benefit of the directors' notes. 
Q. At any time from the time of the merg·er of the Cape-
ville and Townsend bank to the present? ~ 
page 209 }- A. During the whole tin1e it hasn't been solvent 
'vithout the assistance and benefit of those notes. 
l\tir. ~fapp: Take the witness. 
Mr. Heath: Stand aside, Mr. Bristow. 
CLAYTON P. KING, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows : · 
DIRECT EXAMINATION. 
By Mr. Mapp: 
Q. What is your business? 
A. Cashier of the Farmers & Merchants Trust "Bank 
Q. How long ha.ve you been Cashier? 
A. Since 1924. 
Q. Continuously since that time up to and including the 
presentY 
A, Yes, sir. 
Q. Mr. King, I don't know whether you have a record of it. 
What were the publie liabilities of the Townsend Banking 
Company at the time of the merger with the Cheriton Bank-
ing Company and the Farmers & 1\ferchants Trust Bank~ 
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Mr. Wise: I object on the ground that the books are the 
best evidence. This is hearsay. 
Mr. Mapp: As a matter of fact, it was at their request 
that we agreed to state in there this figure. They requested 
it. 
Mr. Wise: I don't care what it is I object to it. 
Mr. Mapp: It is in there at your request, furnished by Mr. 
King at your request. 
The Court: It is already in there. 
A. $187,256.22. 
Q. Mr. King, I am going to ask you to state the actual value 
of the assets of the Townsend Banking Company 
page 21.0 ~ at the time of this merger on January 13, 1933, 
taken over by the Farmers & Merchants Trust 
Bank as a result of the merger? 
Mr. Wise: Objected to as hearsay and no evidence that 
the wit~ess is competent to testify to. 
Q. Do you know the actual value of the assets at the time 
of the merger T 
Mr. Wise: Objected to. 
The Court: You can answer it. Mr. Wise: Exception. 
A. I don't kno'v as I understand the question. 
Q. Do you know the actual value of the assets of the Town-
send Banking· Company that "rere taken over by the Farmers 
& Merchants Trust Bank, the value of those assets as of the 
date of the merger on J annary 13, 1933 f 
A. Well, I would say that they were-
Q. I am asking you do you know the value. I ·will ask you 
then about each one of them. 
A. Yes, I know the value of them. 
Q. What was the value of the banking house and Jot taken 
over at that time? 
Mr. Wise: I object. The witness has not been shown to 
have any experience to testify of the value of real estate in 
that section of the county. 
The Court: W~sn't that turned over in the consolidation'{ 
A. Yes, sir. 
The Court: If you know you can answer. 
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A. $8, 700.00. 
Q. What was th;e value of the furniture and fixtures turned 
over at that time Y · 
A. $2,500.00. 
page 211 r Q. What was the amount of cash and the amount 
due from banks at that time that was tui-ned 
overT 
A. $16,685.61. 
1\tir. Heath: I will call your attention to the fact' that' this 
witness is now giving testimony objected to by Mr. Mapp 
when I tried to prove this fact. Your Honor excepted it. 
The Court : I think you are mistaken. I never excepted 
any actual values. If I have I am ready to correct my mis-
take. I didn't intend to. 
Q·. What was the value of the Class ''A'' notes taken over 
at par? 
A. $50,771.48, I believe it was. 
Mr. Wise: What do you mean by Class "A" notes Y 
Mr. Mapp: They are the notes they were given a hundred 
cents on the dollar on. 
Mr. Wise : Th~y are the ones listed as ''A'' assets Y 
Mr. Wise : He is testifying of his own knowledge Y 
Mr. Mapp: Yes, sir. 
Q. Mr. King, since that merger, or following that mer-
ger, did you and the other officials of the Farmers & Mer-
chants Bank do everything possible to realize as much as you 
could out of all of the assets formerly owned by the two 
banks? 
A. Yes, sir. 
1\tir. Wise: We object. ·The question is improper. 
Mr. Mapp: On what grounds? 
Mr. Wise : Did he do everything that was possible to real-
ize the greatest amount of value 7 I say let him testify as 
to what he did. 
The Court: I think that objection is well taken. I will 
sustain it. 
page 212 } Q. What did you do with these assets after they 
were taken over, Mr. King? 
A. We left them down there in the custody of Mr. Long, 
our branch cashier. 
~Q~ Supr~llle QQl}l't of A.ppeSJa of; Vi:r-g4liq, 
Q. The same Mr. Long who had himself g~v~;n a $3,000 
note? 
· . ·A. Yes, sir. Of course, they were under Qur Sllpervision. 
He would have done anything we a.~}\ed him to do with them. 
Q. Sine~ that time have you f)old any of the stocks and 
~Q~;tcl~ taken ov~r fro!ll the Tow11~end. Banking Company 1 
Mr. Quinton Nottingham: I think it should be within three 
years, according to the stipulation of the bond. When were 
th~y ·~old? 
Q. I will ask him now. Have you sold ~ny sine~ then, 7 
A~ Yes, sir~ 
Q. When did you sell them! 
A. We sold the bulk in Septemb~r, 1936. 
Q. Did you sell them before or after this plaintiff and the 
oth~r plaintiffs that filed a chancery suit Qomplaining that 
the actual loss had not been determined 1 
A. Afterwards. 
Q. How did you sell them 1 What means did you use? 
A. W a a, old wost of them on the mar}retf on the New York 
Wall Street Market. 
Q. Through whom did you sell them~ 
A. Stein Brothers & Boyce, Baltimore. 
Q. Are they the brokers through whom your bank ordiD,arily 
sells? 
A. Yes, sir. 
Q,· Plea~e ~tate the amount realized by the bank from the 
sale of those stocks aiJ.cl bonds! · 
M.r. Wise: We object, if your :Honor please, as wholly im-
material, 'vh~t they brought. 
page 213 ~ The Court: I will permit him to t~stify. 
Mr. Wise: Exception. 
Note: Question read back to witness. 
A. $35,207 ~ 78. 
Q. Since the merger have you made any collection on the 
Class '' B'' notes shown on the list that has been introduced 
in evidence Y · 
A. Yes, sir. 
Q·. What is the ag·gregat~ collection oil the Class "B" 
notes? · - . 
A. $11,110,79. 
Q. What stocl{S and bonds have you left at present? 
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A. We have. one stock, that is Eastern Shore Farmers Sup-
ply Company, five shares. 
Q. What is the present actual value of that stock 7 
A. $100.00 I would appraise it. Not over that. 
Q. Have you any class "B" notes left! 
A. Yes, sir. 
Q. What is our best estimate of the actual value of the 
Class ''B'' notes! 
A. I would say the actual value on those left would be $8,-
356.35. 
Q. Have any collections been made on the directors notes 
aggr~gating the $47,0007 
~Ir. Wise: That I object to as immaterial. 
The Court: I will permit the question. 
Mr. Wise: Exception. 
A. Yes, there have. 
Q. What is the total amount that has been paid on those 
notesf · · 
Mr. Wise: Same objection. 
The Court: Objection overruled. 
~Ir. Wise: Exception noted. 
page 214} A. There has been Mr. Frank Parsons, Jr., p~id 
his for $2,000; Roland Belote $1,250.00; George 
L. Tankard $1,250.00; and a part payment of R. Fulton Powell 
of $1,291 and some cents. 
Q. Mr. King, did your bank get in the merger any asse'ts 
in addition to those you have referred to,-that is, banking 
house and lot, furniture and :fixtures, cash and due from ba~ks, 
Class ''A'' notes, stocks and bonds, Class '' B '' notes and 
directors bonds! · 
1\Ir. Wise: Objected to on the ground· that the question 
incorporates a statement that wasn't warranted by the evi-
, dence. It includes the statement that they got the directors 
bonds. There is no evidence that they got the directors bonds 
in the merger. 'How they got them is a matter of argument. 
. The Qourt: Ask him whether the bank ever got them in its 
actual custody or not. . 
· Q. Mr~ King, will you answer that question for the pres-
ent, leaving out the directors' notes. Did you get anything 
besides th«?se other assets that we have referred to previously? 
A. No, sir. · ·· . · . · 
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Q. Now the directors' notes aggregating $4 7 ,000. Were 
those notes ever in the possession of your bank. following the 
merger of January 13, 1933 1 
Mr. Wise: Objected to as immaterial. 
The Court: Overrule your objection. 
Mr. Wise: Exception. 
A. Yes, sir. 
Q. Were they or not carried on the books of your bank Y 
A. Yes, sir. 
Mr. Wise: The books of the bank are the best evidence. 
If they were carried we den1and the books. 
The Court: He can state it. 
Mr. Wise: Exception. 
page 215 ~ A. They were carried on our books. 
Q. From what date? 
A. January 13, 1933. 
Q. When, if you know, was actual possession taken of those 
bonds aggregating $47,000, including of course Mr. Spady's, 
the physical possession delivered to your bank 7 
A. February 6, 1933. 
Q. And by whom delivered? 
A. Mr. Ritchie. 
Q. The Mr. Ritchie 'vho has testified in this caseY 
A. Yes: 
Q. And who at that time 'vas Chief Bank Examiner of the 
State of Virginia Y 
A. He was. 
Q. To whom were they delivered on behalf of your bank? 
A. To me. 
Q. And they were continually carried thereafter? 
A. Yes, sir. 
Q. I hand you the note that has been introduced in evidenc.e 
dated January 11, should be 1933, and ask you what the en-
tries on the back of this note represent Y 
Mr. Wise: That we object to as immaterial. 
The Court: Objection overruled. 
Mr. Wise : Except. 
A. That is the credits of the· sales of the different securi-
ties and credits of the directors bonds that have been paid. 
Q. Mr. King, of the outstanding directors bonds the agree-
ment shows one bond there against Mr. R. Fulton Powell for 
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$10,500, and you s_tate how much has been paid 
page 216 ~ on it. 
A. $1,291.88. · 
Q. Leaving a balance due on that bond of how muchl 
Mr. Wise: That I object to as it is a matter of deduction 
and matter of conclusion. Anybody can subtract. 
A. $9,208.12. . 
Q. Is that balance, or any part thereof, good or collectible Y 
A. No, sir. 
Q. Among your other directors bonds, Mr. King, is one of 
Mr. W. B. Bull for how much? · 
A. $3,000. 
Q. Is any part of that collectible? 
A. No, sir. 
Q. Mr. King, if all of the remainder of the directors bonds 
are paid, all of the $47,000 exclusive of the two bonds just 
mentioned, what, if anything, would be the loss of the Farm-
ers & ;Merchants Trust Bank as a result of this merger 7 
Mr. Wise: That I object to as calling for an opinion by 
this witness. 
The Court: Question allowed. 
Mr. Wise: Exception.. 
A. $19,032.33. 
Q. Mr. King, I do~'t know much about tax. Have all taxes 
that are due by your b_ank since these bonds were entered on 
your books since January 13, 1933, have they been paid.? 
A.· Yes, sir. 
Mr. Wise: I object and move to strike the answer out. That 
calls for a legal conclusion. 
The Court : I will permit him to answer. 
Mr. Wise : Except. . . 
Mr. Mapp: We offer in evidence sales. slips of ·stein Bros.' 
& Bpyce-Ex. ''B''. 
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Date-Sep 9 35 
Salesman Mr. Childs, Jr. 




Irving Trust Co. 
This transaction executed in 
the over the counter market. 
Date-8ep 9 35 
Salesman Mr. Childs, Jr. 




N atl City Bank 
This transaction executed in 
the over the counter market. 












FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 
STEIN BROS. & BOYCE 
Baltimore, Md. 
~ Broker 9-11-35 S10609 ·1-1 
Price Amt. Com. Tax R&P Total i: 
30 1/8 1355.63 6. 75 2.26 7 1346.55 ~ 
FARMERS & MERCHANTS TRUST BANK 
Cape Charles, V a. 
Date-Sep 5 35 
Salesman.WTC Jr. 
We confirm sale for your account 
Quantity Description 
: 3 · Mfgrs Trust 
·This transaction executed in the 
·over the counter market. 
Date-Aug 13 35 
Salesman WTC Jr. 
We confirm sale for your account 
Quantity Description 
700 United Mrge 5 1/2s 
9/1/34 C /D option 
#1 with 3/1/34 & SCA 
This transaction executed in the 
~ver the counter ma~ket: · · . · '· 













FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 





Amt. Int. Com. Tax R&P Total 
511.00 flat 1. 75 28 508.97 
FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 
FARMERS & MERCHANTS TRUST BANK, 
- Cape Charles, Va. 
This transaction executed on Baltimore Stock Exchange. 
Date-Sep. 5 35 
Salesman Mr. Childs, Jr. 
We confirm sale for your account 
Quantity 
'100 
Date Sep 5 35 
Salesman WTC Jr. 
Description 
U.S. Realty & Imp. 























~ Total ~ 
510.24 s 
FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 




















FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 
Ct> 
Date Sep 9 35 
Salesman Mr. Childs, Jr. 
























FARMERS & MERCHANTS TRUST BANK, ~ 
This transaction executed in the over the counter market. Cape Charles, V a. 1-1 1:'1.1 



















FARMERS & MERCHANTS TRUST BANK 
This transaction executed on New York Stock Exchange. Cape Charles, Va. 
Date-Sep. 9 35 . 
Salesman-Mr. Childs, Jr. 
We confirm sale for your account 





















Tax R&P Total 
14.00 Fee 4 1545.96 
·FARMERS & MERCHANTS TRUST BANK 
This transact ion executed on New York Stock Exchange Cape Charles, Va. 
Date-Sep. 5 35 . 
Salesman W. T. C., Jr. 
· We confirm sale for your account 
Description 
STEIN BROS. & BOYCE 
Baltimore, Md. 
9-935 
Tax R&P JQuantity: _; , 












. Date Sep. 5 35 
Salesman WTC Jr . 
. We confirm sale for your account 
FARMERS & MERCHANTS TRUST BANK 
Cape Charles, Va. 
STEIN BROS. & BOYCE 
Baltimore, Md . 
Broker 9-9-35 810312 
Quantity Description Price Amt. Com. Tax R&P Total 
2 Fid & Guar Fire 38 1/2 77.00 2.50 5 Fee 1 74.44 
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Baltimore, Md. 
Date Sep 9 35 
Salesman Mr. Childs, Jr. 
We confirm Sale for your account 
Broker 9/11/35 810023 
Quantity Description Price Amt. Com. Tax R&P Total 




FARMERS & MERCHANTS TRUST BANK, 
Th~ transact~on executed on New York Stock Exchange. Cape Charles, Va. 
Date Sep. 9 35 
Sal~sman Mr. Childs, Jr.: 
We confirm sale for your accou~t 





Chlle 6s due 1961 










Tax R&P Total 
28 
fee 2 . 693.45 
FARMERS & MERCHANTS TRUST BANK, 
This transaction executed on New York Stock Exchange. Cape Charles, Va. 
Date-Sept. 9, 35 
We confirm sale for your account 



















"C Total <D e.. 2021.36 rJl 
0 
~ 
. FARMERS & MERCHANTS TRUST BANK 
~ 
..... 
This transaction executed on New York Stock Exchange. Cape Charles, Va. i: 
~ 
Date-Sep. 9 35 
Salesman-Mr. Childs, Jr. 
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Date Sep 9· 35 
Salesman Mr. Childs, Jr. 
STEIN BROS. & BOYCE 
Baltimore, Md. 
STEIN BROS. & BOYCE 
Baltimore, Md. 

















FARMERS & MERCHANTS TRUST BANK, 
This transaction executed on New York Stock Exchange Cape Charles, Va. 
Date Sep 9 35 
Salesman Mr. Childs, Jr. 
We ~onfirm sale for your account 





10000. Santa Catharina. 8s due 1947 stpd part paid 
with .8/1/29 & S C A except 8/1/34/7 







9/11/35 89285 . ~ 
Com. Total 0 
Flat 25.00 1850.00 
FARMERS & MERCHANTS TRUST BANK, rz 
.a 
~ This transaction executed in the over the counter market. 
STEIN BROS. & BOYCE 
Baltimore, Md. 
Date Sep 9 35 
Salesman Mr. Childs, Jr. 
We confirm sale for your accourit 
Broker 
Quantity Description Price Amt. 
2000 Cordoba City 7s Due 1957.2/1/36 & 
S. C·A Stpd 42 5/8 852.50 
Int. 







e 9/11/35 810675 ~ 
Com. R&P Total E,. 
29 m 
5 . 00 2 84 7. 19 S:. 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
This transaction executed on New York Stock Exchange. 
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Date Sep 9 35 
Salesman Mr. Childs, Jr. 
STEIN BROS. & BOYCE 
Baltimore, Md. ~ 
~ 
~ w~ confirm sale for your account 
Broker 
· Price 
9-11-35. 810690 ~ 
Total ~ Quantity 
195.00. 
Int. Com. Tax R&P 
~ 
Description 
·Old Ben Coal 
7 1/2 S C/d 5 Flat 
Amt. 
975.00 24.37 7.80 24 942.59 .9 
This tramfer executed in the over the.counter market. 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
Date Sep 9 35 
Salesman Mr. Childs, Jr. 
We con~rm sale for yofir account 
Description 




. 5000 Seaboard All Fla. A. 6s Due 1935 













FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 










Date Sep 9 35 
Salesman Mr. Childs, Jr. 
We. confirm sale for your account. 
· Description 
STEIN BROS. & BOYCE 
Baltimore, Md. 
9/11/35 
Com. Tax R&P 
810655 
Total Quantity 







1822.50 22.50 Fee 4 1799.96 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
·This transaction executed on New York Stock Exchange. 
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Date Sep 4 35 
Salesman WTC Jr. 




Seaboard Air Line 6s 
1945 C/D 


















FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
Date Sep 7 35 
Salesman WTC Jr. 




Balto Transit Deb "B" 5s 
1975 J&J 



















2788. 33 . b:;j ~ 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
1-1 
02 
This transaction executed on Baltimore Stock Exchange. 
Date Sep 6 35 
Salesman WTC Jr. 




Balto Transit Deb. "A" 5s 




















FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
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Date Sep 9 35 . 
Salesm~ Mr. Childs, Jr. : 
We confirm sale for your account 
' . 
. Quantity Description 
DEFENDANT'S EXHIBIT 
STEIN BROS. & BOYCE 
Baltimore, Md. 
S B 9/11/35 810598 
Amt. Com. Tax R&P 
· · 9000 :Serbs. Croates & Solvenes 8s Due 51 
Total a 
0 
1962 11/1/35 & S C A 
Price 
297.2 
fiat 2655.00 22.50 fee 6 2631.93 .d ~ 
; • t_ 
FARMERS & MERCHANTS TRUST BANK, 
. Cape Charles, V.a~· 
This transaction executed on New York Stock Exchange. 
· Date Sep 9 35 
Salesman Mr .. Childs, Jr. · 
We confirm sale for your account 
STEIN BROS .. & BOYCE 
Baltimore, Md. 
Quan~ity Description Amt. Com. Tax R&P Total 
Serbs Croates & 





flat 288.75 2.50 fee 1 f 286.24 ~ 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
This transaction executed on New York Stock Exchange. 
Date Sep 4 35 
Salesman W T C Jr. 
We confirm sale for your account 
Quantity Description 






9 .. 6-35 
Com. Tax R&P 
810231 
Total 
FARMERS & MERCHANTS TRUST BANK, 
Cape Charles, Va. 
This transaction executed on New York Stock Exchange. 
~ 
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page 225 ~ Mr. Mapp: You gentlemen take the witness. 
CROSS EXAMINATION. 
By Mr. Wise: 
Q. All of these things you have been testifying. to here are 
a matter of record mostly in your bank, aren't they Y 
A. They are records in our bank 
Q. You have books in which entries are made showing 
whether this, that, or the other item is carried as an asset, 
haven 't you T 
A. Yes, sir, we have records in our bank. 
Q. And those books could all be produced here and would 
disclose what the actual conditions in the bank wereT -
A. I think you have all of the assets here in the list, Mr. 
Wise. 
Q. Now you have told us that here in September your bank 
sold a large patch of securities. 
A. That is correct. 
Q. You just bundled up a large number of stocks and bonds 
that were of a par value of somewhere in the neighborhood 
of a quarter of a million dollars and shipped them to Balti--
more and told the broker to sell them· on the market Y 
A. Yes, sir. 
Q. And do you remember what day they were sold? 
A. I could tell by looking at the sales slips. 
Q. Look at the sale slips, if you please. Have you them 
heref 
A. Yes, sir. 
Q. You have handed me a bunch of sales slips from Stein 
Bros.- and Boyce and the first one I notice appears to be a 
sale of a hundred shares of Seaboard Airline. Is that right! 
A. Yes, sir, that is right. 
Q. What did your bank receive for those one hundred 
shares of stockY 
page 226 ~ A. $40.00. 
Q. Are yon familiar with the financial quota-
tions of the New York Herald Tribune? 
A. I look over the paper most every day. 
Q. It is recognized and accepted as an authentic record 
· of· the current market value, isn't it? 
A. Most people here take the Wall Street Journal 
Q. Have you today's Wall Street Journal? 
A. Yes, sir. 
Q. Got it with you f 
A. Yes, ~ir. 
Q. May I have it f I -
.• :. __j 
,. 
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A. Yes,' sir. 
Q. What was the price you got for that stockY 
A. 50c a share. 
Q. What was Se~board Airline sales yesterday? 
Mr. Mapp: Question objected. 
The Court: Objection sustained. 
Mr. Wise: Exception. If your Honor please, are we to be 
charged with a sale made six or eight months after the ex-
piration of the date of the period limited by the· bond; ate we 
to be held to the price that they were sold for there~ Can't 
we show that instead of $40.00 for that one hundred shares 
he could have received $125.00 Y · · 
. The Court: No, sir, you can't' do that. If you can show that 
the bank didn't act as a good steward I will permit you to; show 
it. 
Mr. Wise: Haven't I a right to show that a bank that picked 
up $150,000 worth of securities and puts them on the lowest 
market of the history 'vasn 't acting with reasonable intelli-
gence! · 
Mr. Mapp: Not less than thirty. days prior to 
page 227 ~ this day counsel filed a bill complaining we hadn't 
closed these securities out. 
Mr. Wise: I didn't advise you to throw them out of the 
window, or set fire to them. 
. The Court: The Court isu 't going to let you show it. There 
js no reason for you to argue. 
Mr. Wise: I propose to show thnt the securities that were 
sold, and the evidence of the sale of which is reflected in this 
batch of sales tickets here, could have been sold yesterday for 
more than $10,000 in excess of what they realized. I propose 
to show- . 
The Court : Put the figures in the record. 
Mr. Wise: Well, then, we will have to take considerable 
time to put it in. I propose to show that the Seaboard Air-
lille stock sold yesterday on the open . market at from one-
ha1f-
The Court: Don ;t read it to the jury. 
Note : Thereupon the jury was dismissed from the Court 
Room until tomorrow morning. 
Mr. Wise, contd.: Seaboard Airline stock yesterday on the 
open market was from one-half to five-eighths per share. I 
propose to show that the common stock of the Anaconda Cop-
per Company sold on the open market on the New York Stock 
Exchange yesterday at as high as 24lh, opening price 23%, 
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closing· price 241fs. I propose to show f.hat Radio Corporation 
stock yesterday sold at, opened at 10 and went as high as 
11~~ and closed at 11% offered. Cordoba Qity 7's opened at 
48¥2, went as high as 52o/8 and closed at 52%. Brazil 6lj2S 
opened at 21%, went as high as 31~4 and closed at 21~/8 • 
Manufacturers Trust closed at 38~~. Guaranty Trust closed at 
H03. New Amsterdam Casualty closed at 10112. Serba C & S 
opened at 2.6!,1;, went as high as 40 and closed at 26o/8 • I~ving 
· · · Trust closed at 16, U. S. Fidelity & Gty. closed at 
_page 228 ~ l~'MJ,. Chile opened at 12¥2, went as high as 15% 
and closed at 12112. And Brazil opened at 211/2 , 
went as high as 20o/8 and closed at 22. 
Note: Thereupon Court 'vas adjourned until Wednesday, 
Noy~ber 21, 1935, at 10:00 A. 1\L 
~- '' . 
THIRD DAY. 
Thursday, November 21, 1935. 
Note: Met pursuant to adjournment. 
Note: Same parties present as heretofore noted. 
CLAYTON KING, 
a witness on behalf of the plaintiff, who was on the stand 
on cross examination when Court adjourned on yesterday, con~ 
tinned as follows: 
By ~{r. Wise : 
Q. Mr. King, in summarizing the v:arious assets of the 
Townsend Bank you have stated that a certain balance is still 
due after crediting against public liabilities various item!'; 
tltat you enumerated and at the end of this summary, or 
toward the end, you put down a note of W. B. Bull for $3,000 
as of no value, I believe you said? 
A. Yes, sir. 
Q. From 'vhat authority did you make that statementY 
A. I did not have any authority to do it, but I figure that 
the note is worthless. 
Q. That is just your opinion? 
A. Yes, sir. 
Q .. },{r. Bull has never been adjudicated bankrupt? 
A .. No. 
Q. You haven't taken any judgment against him Y 
A. Yes, we had judgment. 
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. Q. You took judgment against ·him on this note that is given 
under this bond here 7 
· · A. Yes, sir~ 
pag~ 2~9 ~ . Q. But you haven't levied any execution under 
thatY 
A. No, sir. 
_ Q ... Haven't attempted to exhaust your remedies Y 
A. No, sir. 
. · Q. So it is just your guess Y 
A. I should say it is a determined guess. 
Q. It is your determined guess 1 
A. Yes, sir. 
Q. That is all. 
RE-DIRECT EXA.MIN.A:TION. 
By Mr. Mapp: 
. Q. Mr. King, you stated that the public liabilities at the 
time of the merger amounted to $187,256.22. Can you give 
the items making up the $187,256.22? · 
A. Yes, sir. 
Q. What are theyt 
A. Checking deposits $70,866.58; Savings deposit $95,-
940.52; Cashier's Ch~ks $81.36; Certified Checks $38.10; Re-
serve for accrued interest on deposits $65.53; Due Farmers 
& Merchants Trust Bank $19,800; Reserve for redemption of 
:;;tocks $450.00; United States Tax $9.88; Christmas Club De.: 
posits $4.25. 
Q. Has the Farmers & !.ferchants Trust Bank paid those 
public ·liabilities 1 · ' 
A. Yes; sir. 
Q. That is all .. 
RE-CROSS EX-.L\.1\tiiNATION. 




By Mr. Wise: ;,~ ·.~~ 
Q. 1vir. l{ing, on the 12th day of ·January, 1932, the ti'me 
immediately preceding the merger of the Farmers & Mer-
chants, the Townsend and the Cheriton Bank was 
page 230 ~ there any liability shown on the books of the Towri" 
send Banking Company . to the Farmers & Mer-
chants Trust Bank in the sum of $19,800? 
A. I rlo not imagine 'there ·was, Mr. Wise. 
Q. You know it wasn't, don't you' 
A. No, there wasn't any. 
Q. Where did that item of $19,800,-· where did it or:rgi-
l;lat~ f · .· 
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A. That was for the stock that their depositors subscribed 
for the new stock and we allowed them to keep the money 
in their bank rather than take it out. 
Q. But they didn't have any bank after the merger. That 
was your own branch bank? 
A. Yes, sir. 
Q. This $19,800 liability that you set up here on this state-
ment and from which you have i·ead represents the subscrip-
tion of W. W. Dixon, Henry Warren, F.'rank Parsons, and 
others, to the stock of the Farmers & Merchants Bank as 
reorganized under the new bank 1 
A. It represents deposit money that they had to their credit 
in checking accounts. · 
Q. Who had to their credit~ 
A. The different parties that subscribed to the stock. 
Q. Now, Mr. IGng, under the merger agreement anybody 
that was connected with the Townsend Bank had a right to 
subscribe to a certain amount o~ stock. I mean any of the 
stockholders of the old Townsend Bank had a right to sub-
scribe to the stock of the new merged Farmers & Merchants 
Trust Bank. 
A. That is right. 
Q. And it never was an asset or liability of the Townsend 
Bank in any way Y 
A. Yes, sir, it was deposited there. 
Q. When was it deposited Y 
page 231 ~ A. I don't know when it was deposited there. 
Q. That $19,800? 
A. Yes, sir. 
Q. vV asn tt under the merg·er agreement,-wasn 't it pro-: 
vided that Dave Long and. the cashiers of these other banks 
were to hold those subscriptions to stock as Trustee for the 
merged bank! 
A. That is right. We held eertified checks. 
Q. You say that money was deposited in the Townsend 
BankT 
A. By the different subscribers. 
Q. After the merger! 
A. No, before the merger. That is what yon asked me 
about. 
Q. They had deposited that there! 
A. Yes, sir. 
Q. And it was a part of the liabilities to depositors Y 
A. That is right. 
Mr: Wise: That is all. 
Mr. Mapp:. If your Honor please, we offer paragraphs 
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eight and eleven ( 8 and 11) of the Chancery Bill filed in the 
suit of Mr. Denard Spady, Complainant, v. In Chancery, the 
Farmers & Merchants Trust Bank, Defendant, :filed before 
Judge Eggleston of the Supreme Court, said bill being sworn 
to by Mr. Spady. This bill was filed with the Judge of the 
Circuit Court of Northampton County and Judge Eggleston 
during August, 1935. · 
Note: Paragraphs Eight (8) and Eleven (11) then read. 
to the Jury by Mr. Mapp, as follows: 
''Paragraph 8. 
That complainant is informed and believes and alleges- the 
fact to be that the aforesaid signing of said agreement and 
note occurred on the dates thereof, to-wit, the 8th 
page 232 ~ day of January,. 1932 ; and that ror a period of 
more than three years after the date of said agree-
ment and note there had been no proper and legal ascertain-
ment or determination by any proper person or method what-
soever of any depreciation in the value of the assets of the 
said Townsend Banking ·Company, Incorporated, as they ex-
isted on January 8, 1932, or thereafter; and that for the 
like period there has been no proper or legal ascertainment of 
any loss or damage to such assets ; and no demand of any 
nature whatsoever has been made upon your complainant 
by either the State Corporation Commission of Virginia or 
any other officer of the state of Virginia, or by the Town-
send Banking Company, Incorporated, aforesaid, or the de-
fendant, The Farmers & Merchants Trust Bank, in respect 
to any liability of complainant that they have arisen out of 
said agreement or note.'' · 
Paragt·aph 11. 
''And complainant is informed and believes that neither 
Townsend Banking Company, Incorporated, nor the defend-
ant, The Farmers & Merchants Trust Bank, have liquidated 
all of the assets of the Townsend Banking Company, Incor-
porated, as they existed at the time of the alleged signing of 
the aforesaid agreement and note or thereafter, and that they 
have not legally ascertained within a period of three years 
any loss or damage to the assets of said Townsend Banking 
Company, Incorporated, as they existed at the time of th& 
signing of said note and agreement; or if they have so ascer-
tained the same they have never communicated with this com-
plainant or informed this complainant of any alleged loss 
\ 
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thereon or asserted any claim against this complainant by 
reason of ~1,1ch loss. '' 
page 233 ~ Mr. Ma pp : That is our case, if your Honor 
please. 
Mr. Heath: We would like to recall Mr. Dixon for fur-
ther Cross-Examination. 
W. W. DIXON. 
behig ·recalled for further cross-examination, testified as fol-
lows: 
Examined by 1\tir. "\Vise : 
:.~ Q. Mr. Dixon, you were the president of the Townsend 
~anking ·Company. I call your attention to page 190 of the 
t;n~l).ute bo~k of that company and will ask you to tell me if 
your signature appears at the foot of those minutes f 
A. Yes, sir. 
Q. You signed itY 
A. Yes, sir .. 
Q. Nobody compelled yon to sign it, and you signed it volun-
tarily? . . 
A. Yes, sir. 
Q. I ask you to look at page 192. 
A. My signature. 
Q. Voluntary signature¥ 
A. Yes, sir. 
Q. I will ask you to look at p,age 194. 
A. Yes, sir. . 
Q. That is your signature 1 · 
A. Yes, sir. 
Q. ·voluntarily made Y 
A. Yes, sir. 
Q. I will ask you to look at 196. That signed by you Y 
A. Yes, sir. 
Q. You signed it voluntarily f 
A. Yes, sir. 
:Q .. And look at · ~98. That your signature Y 
page 234 ~ ~t\.. Yes~~ sir. . 
· : Q. Now do you remember at at or about .the 
date the bank examiner made the examination of' your bank 
iri August, 1932? . 
A. I remember about that time.· 
Q. I will ·ask you if yon signed the minutes on page 200 f. 
A. Yes, sir. ' 
Q. And on. page 202.. Your signature~ 
A. Yes. 
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Q. On page 204 7 
.A. Yes~ that is mine. 
Q. And on page 206 your signature? 
A. Yes. 
Q. You attended all those meetingst 
A. Yes, sir. 
Q. And signed those minutes and signed them voluntarily Y 
A. Yes. 
Mr. Mapp: We object that this isn't proper ~ross exami-
nation. 
Mr. Wise: I could ask a great many, now I have that 
foundation laid. I am going to ask one more. 
Mr. Mapp: We object. 
The Court: \Vhat is the purpose 7 
Mr. Wise: I propose to offer every one of these statements 
in evidence. 
The ~court: Hasn't the Court ruled on that. 
Mr. Wise: These are· the statements t~at are signed by the 
witness and are offered as contradictory of his testin1ony in 
chief. 
The Court: I refused to let those in entirely. I will permit 
you to question him, but I will not let the minutes go in. 1 
have ruled that those statements weren't going before the 
jury. ''Te have argued that thoroughly. 
page 2.35 } Mr. Heath: I don't propose to argue against 
the Court's ruling if I can get before the Court 
what I think is the legal question involved. 
, The Court: It is no use to get it before the Court. They 
are not going before the jury in any form. 
~{r. Heath: Haven't you a rig·ht to contradict the witness. 
The Court: Yes, sir,. and you can take the minutes and ask 
him questions. . 
Mr. Heath: We can only contradict him by showing· the 
statement he made and ask liim if he hasn't made the state-
ment. He has testified that throughout 1932 this was an in-
solvent institution and your H9nor has ruled out the state-
ments as evidence. vV e do not introduce then1 as evidence, 
but we do introduce them to impeach the witness and to show 
that during 1932 he made repeated statements showing it 
was solvent. · 
1\Ir. l\1:app: That isn't a proper statement before the Jury 
and we object to that statement. . 
. Mr. Wise: He made the statements through the stockhold-
ers and to the depositors of this bank. I ask that pages I have 
enumerated be marked as Exhibits and offered in evidence. 
The Court; Objection being· sustained and exception noted 
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and the Court stated to counsel that he would permit him to 
examine Mr. Dixon about ·anything set out in the minutes 
that contradicts him that he said ·on the stand, but he can-
not introduce those minutes or the statements therein con-
tained. · 
Mr. Wise: Well, if I can't read the statements-
The Court : You can't read them. 
Mr. Wise : Then I can't examine the witness in the correct 
manner the Court says I can. 
The Court: That is entirely up to you. 
page 236.J lVIr .. Wise: You say I can examine him as to 
any statement he made by I can't read the inin-
utes to ask hin1 if he made them. I don't know .how to do 
that. 
The Court: The Court can't help you. I have passed on it 
and it isn't going in the record any more. I have it in there at 
least ten times. It is definitely settled and I have it in the 
record. It has been argued pro and con. 
Mr. Wise: With _all due respect to the Court I have never 
raised this question before. 
The Court: With all due respect to .you you have raised it. 
Mr. Heath: In order to get the record straight, there was 
an Exhibit o:(iere~ here yesterday, I think it was Exhibit 6, 
that seems to be missing. It was the statement of the condi-
tion of the bank made in June, 1932, by the Cashier and at-
tested by the directors including Mr. Dixon. We didn't of-
fer this. I want to make our point clear .. I don't offer these 
statements as proof, but we do offer these statements that 
bear the signature of this witness to prove and we will prove, 
if allowed to introduce these papers, that these papers do 
bear his signature and that h~ swore to the papers. 
The Court: Mr. Dixon hasn't sworn to them at all. 
Mr. Heath: Has your Honor seen itY. 
The Court: I have seen hundreds of them. 
Mr. Heath: But he attested it. If there is any difference 
between telling the truth- . 
:1\{r. Mapp: Don't you think tlle jury should be withdrawn. 
The Court: There isn't any use in taking up the time of 
the ·Court. -
Mr. Heath: We do offer this statement and 
page 237 ~ the statement of June, 1932, for the purpose of 
contradicting this witness and our proof that he 
·attested both statements, and the Court refused to allow that 
to be introduced, and to the ruling of the Court we except. 
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EDMUND SMITH, 
being recalled for further cross examination, testified as 
follows: · 
The Court: You, of course, examined him and if you for-
got anything I don't think it is rig·ht to put him on, but if 
there is something· you over looked you can put him back. 
·Mr. Heath: I did overlook something. 
Examined bv Mr. Heath: 
Q. 1\lr. Smith, you stated yesterday that in your opinion 
this Townsend Bank during the year 1932 was insolvent u~­
less the notes, of which one is involved in this suit, were 
utilized. I ask you if you didn't on Aug:ust. 13, 1932, as t:tn 
examiner of the State Corporation Commission, Banking Di-
vision, make a report of the condition of this bank· to the 
State Corporation Commission, and if the-
1\lr. Mapp.: May v;re see that, please¥ 
Q. Contd. is the report beginning on the page marked Town-
send Banking Company, Incorporated, Capeville, Virginia, 
and running through, is that the report you made of the con-
dition of that bank on that date¥ 
A. August 13, 1932, yes, sir. 
Q. And I believe yesterday you testified in your opinion 
that bank was insolvent but for these notes, all through that 
year! 
A. Yes, sir, I testified to that, and I repeat it. 
Q. We introduce that report in evidence to show the bank 
was solvent. 
page 238 ~ Mr. Mapp: We object. . 
The Court: Objection sustained. You can ex-
amine him on that report, but I will not allow that statement. 
Mr. Heath: I am telling your Honor, while I do not pre-
fer to do anything but what I am doing, w-e here offer in 
evidence the report of this witness made in August, 1932, as 
to the condition of this bank for the purpose of contradict-
ing his statement that that bank was insolvent. The Court 
refused that to be allowed, to be introduced for that purpose, 
and we except to the ruling of the Court. . 
The Court: I will permit him to be examined from any 
part of that report. You can take any item and ask him if 
it is true or not. 
Q. Did you report in your report to the Banking Depart-
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ment that there was any note held by this bank which should 
be charged offt 
Mr. Mapp: Question objected to. 
The Court : I 'vill permit that question. 
Q. Did you report any note held by that Bank as ·of such 
a character that it should be charged off the assets of that 
bank! 
A: "Yes, sir. 
Q ... What were they 7 
A. The notes over here marked "loss". 
Q. What notes were marked "loss"Y 
. A. There were very few of those. Seldon Elliott $200.00; 
E. C. Collins, doubtful, $165.00. 
Mr. Mapp: Can't he give the total of those¥ 
The Court: If you all want to contradict him on any in-
dividual note I will permit you to call them out, but I don't 
see any need of calling them all out. · 
·· A. Contd. I imagine Mr. Bristow has the appraisal of 
this bond account down there and if he has it will show the 
· depreciation more than enough to cover the re-
page 239 ~ serve. If you will get that it will show-
J\{r. Wise: I am not asking you that. 
The Court: He has a rig·ht to answer that. 
A. Contd.-it will show depreciation to cover more than 
that reserve set up over in the statement and directors notes 
combined, and if you will turn to· the confidential section it 
will sho'v the unsatisfactory condition the bank was in. 
Q. Now I- ask you, did you in this report, recommend in 
this report to the Banking Department of the State of Vir-
·ginia, that a single note be charged off! 
A. Mr. Heath-
Q. You can answer that question. 
A. I hav~ to tell you what 've do. 
The Court : Let him explain. 
Q. I just ask you if in your opinion you directed a single 
note be cl1arged off? 
A. No, sir. We don't direct them. We send this report 
to the office 'vith our notations. That is taken care of at 
the office. 
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Q. Now we call for your report as to depreciation. We 
want the report you made rather than your statement. Now 
how rnuch paper held by this bank did you repo.rt as doubt-
ful in 1933 in that report? How many notes held by this 
bank. I suppose you would call them Bills receivable. 
A. Notes and Discounts. 
Q. How 1uany of those did you ever report as douhtful Y 
Not the names. 
A. We reported as doubtful $11,392.37. 
(~. And did you report they were so doubtful they should 
be'_charged off? 
A. That is determined at the office. 
}Jage 240 ~ Q. I am not asking you that. Did you . re-
port they should be charged off 1 
A. No, sir. 
Q. What comment did you make on the bonds? I ·have no 
objection to your reading· every part of that report. What 
comment did you make on the bonds? 
A. Here are my comments as to what report I made. If 
vou want me to read the eomnwnts-
• Q. I have no objection. 
A. ''The office is thoroughly familiar in general here and. 
if there is any change your examiner is inclined to think it 
favorable. However, they are far from being satisfactory, hut-
the officials seem to be right behind the proposition and I be-
lieve doing everything· possible to improve matters.'' 
Q. That is your comment on the situation 1 
. A. ·Yes, sir. 
Q. No'v look there at bonds and see if Y<?U report there 
any depreciation in those bonds? 
A. Yes, sir, I depreciate bonds here that they carried at 
$13,000 as 'vorth only $3.00 a hundred. Take Old Ben Coal 
Corporatiou. I report what they are carrying at $13,500-on 
that day tl1ey were 1vorth $405.00. There was a $13,000 loss 
in- that one item. 
Q. Go ahead. 
A. The next item is Free State Bavaria. They are carry-
ing that at $4,943. 75. You had better put these atnounts 
down, yon n1ay want tlwm,-· but I don't guess you will. 
1\fr. Wise: We aren't asking you for that arg'Ument. 
1\fr. Mapp: Let him do his .figuring without taking his 
book away from him. 
page 241 ~ A. Let's see if I haven't ·a memorandum of 
them all figured out. ·That is the way we usually 
do them. 
. r 
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1\fr. H~ath: For instance-
Mr. ~iapp: I ask if you will read the question and let him 
ans,ver that. · 
Mr. Heath: I don't think you should dictate as to how I 
should cross examine. 
The Court: Read the que~tion to the witness. 
Note: Question read back to the witness. 
The Court: Now answer the question. If you want to get 
your book go get it. 
Note : Witness gets his own book to testify from. 
A. All right, sir. What is the total? $138,976.89. 
Mr. Heath: May I see the paper you are going to read 
from? 
A. Sure. 
Q. Now did you-
Mr. 1\fapp: If your Honor please, we ask that the witness 
be permitted to answer the question that 1\{r. Heath asked him. 
The Court : R.ead the Question a.e:ain. 
Note: Question again read to the witness. 
Mr. Heath: I referred to this book. Now the witness has 
a paper that bears date the following month. 
A. This is a report based on this. These are th'e same fig-
ures that came out of here. I tried to explain yesterday. 
We go back to the office and get the papers out that corre-. 
spond with the dates and make up appraisal of the bonds. 
When we got the report in the office we made up this list of 
these bonds. Here is the total-$138,976.89, and it shows a. 
depreciation in there, a loss. in these bonds of $100,000.00. 
Q. Did you tell this bank to charge any of ~ose 
page 242 ~ bonds off 1 
A. I did not. 
Q. Report that it should be done Y 
A. That 'vasn 't my pa.rt of the ·operation. 
Q. Then I take it you didn't report that should be. done? 
· A. That is done by the other authorities in the Department. 
Q. I will ask you if there was a depreciation of $100,000.0() 
in these bonds recognized by the Banking Department as a 
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real depreciation that would have impaired wholly the capital 
stock of this inatitution, 'vouldn 't it? 
A. Not exactly, no, sir. They had $45,000 reserve to charge 
off that that they failed to charge off when they reorganized 
and set up as a reserve and then they had $47,000 worth of 
bonds was $9~,000. We didn't request them to charge o'ff any 
loss. · 
Q. Now in this report that you made to the State Corpo-
ration Commission did you not report that the capital stock 
of .this institution was unimpaired? 
A. That is a statement we put in and that is taken from 
their books. 
Q. You didn't find fault with it? 
A. I found fault with it to the extent that they were al-
lowed $138,000 for stocks and bonds which were worth $38,-
000. 
Q. Didn't they file the same statement? 
A. 1\tir. Heath, they had this reserve which I am telling 
you is a contra account, and it means the same thing. They 
could have used it next day or any time. Mr. Long elected to 
carry it as a reserve rather than charge it off. 
Q. As I understand, you told Mr. L-ong that the assets of 
this bank had depreciated not to the extent of $45,000 as 
stated in the paper they signed, but you told him there was· 
a further depreciation of $60,000, did you? 
page 243 J A. Mr. Heath, that $45,000, as I tried to ex-
plain yesterday, was based on the assurance 
that they were going· to use that reserve to charge off their 
stocks and bonds. Instead of using that for that Mr. Long 
elected to set it up as a reserve, which 'vas the same thing. 
Q. Do I understand that the depreciation instead of be-
ing $45,000 as stated in the paper which these gentlemen 
signed was, in fact, $100,000?- . 
A. I repeat that that depreciation 'vas based on the assets. 
If they had applied this reserve, but Mr. Long didn't apply 
the reserve as we contemplated. 
Q. Do you call the reserve the $45,000? 
A. They have a reserve in this statement. This reserve 
that they have set up here, this item right here, was the old 
capital and surplus of the bank before they put up new, and 
it was all wiped out and we told them it was and they would 
have to put up ne'v capital. When they did that what we 
contemplated was that this would be charged against the de-
preciation of their assets, but· Mr. Long elected to set it up 
as a re.serve, which was equivalent to the same thing, so far 
as we were concerned. · 
. Q. Did you ever tell Mr. Long that the assets of his bank 
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had 9epre•3iated more than $45,000? You can answer that 
yes or no. 
A. Depreciated more? Yes, sir. 
Q. How much did you tell him they had depreciated? 
A. I imagine these figures went back to 1\Ir. Long. 
Q. I don't want. your imagination. 
A~ I am trying to tell you that was taken care of by the 
office. What they notify l\fr. Long I don't know. 
· Q. I ask you here if your statement rendered 
page 244 ~ in·August, when you say the bank 'vas insolvent, 
didn't show it had capital· stock of $15,000, sur-
plus of $5,000, undivided profits of $814.79. 
A. Did you ever see a defunct bank that didn't show capital 
stockY 
Q. Don't ask me that. I am asking· you did you report that Y 
A. I sent a st!ltement showing they had $15,000 capital 
·and $5,000 surplus. 
Q. And you did that after showing a reserve of $45,000 tc 
take care of depreciation, didn't yon Y. 
·A. That showed in the same statement, yes, sir. 
Q. And after making· that reserve of $45,000, after taking 
that from the assets, you still reported it had a capital of 
$15,000, surplus of $5,000 and undivided profits of $814.79? 
o A. I sent the statement down from Mr. Long's book to 
that effect, yes, sir. That is a transcript of their general 
ledger. 
Q. And you reported in that same statement that it had, 
did you not, due from banks $41,537.94 Y 
A. Due from banks, yes, sir, that is right. 
Q. And in cash $4,703.52? 
A. That is rig·ht. .Some of that mig·ht have been a cash 
item. That doesn't make much difference. 
Q. And it had in bonds and securities $138,976.89 Y 
A. That is a transcript of ·their general ledger. · 
Q. And it had in paper secured by endorsement or single 
name $85,294.47? 
A. Yes, sir. 
Q. And in real estate $11,200.00 Y 
A. Ye.s, sir. 
page 245 ~ l\fr. 1\fapp: If your Honor please, the witness 
l1as testified he "rasn 't reporting any of this. He 
was showing what the books of the bank showed. We object 
to .this line of evidence. 
The Court: I will sustain your objection. 
Mr. }.lfapp: · A.nd-we ask that the jury be so ins~ructed. 
·1\Ir. Heath : we want to sho'v here is a 'vitness I that says. 
, .ol • • 
I 
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the bank was insolvent and I am tryi.ng to show what state-
ments he has reported to the Banking· Division of the State 
·without comment. 
The Court.! I didn't understand him to say he reported 
that fact. He reported it as what he took from the books. 
~:Ir. Mapp: It is simply to get the bank statement before 
the jury and 've· ask that your Honor instruct the jury to 
that effect. 
The Court: Gentlemen of the Jury, I don't think yo:u 
should consider that evidence read by 1\IIr. Heath and I want 
to strike it out. Hand the book to me and I will tell the jury 
'vhat to strike out. Strike out all of the testimony 1\tir. Smith 
has given with reference to the financial statement of the bank 
at To,vnsend as he reported taken from the books of that bank. 
~Ir. Heath: I asked if he didn't report these items. Do 
you strike that out? · 
The Court: He said he reported them as he found them 
on the books. I 'viii strike that out. 
lVIr. Heath: We note an exceptio1:1, if your Honor please. 
Q. May I ask if you didn't report this in reply to the ques-
tion are stocks and bonds carried at cost or hig·her,-didn 't 
you report that they were carried at cost Y 
A. Yes, sir, I reckon so. That is what they are carried at. 
Q. That is 'vhat you reported~ 
A. Yes. 
Q. Did you report also-
page 246 } lir. }.:lapp: If your Honor please, we object 
tl1at tl1is isn't cross examination. "\V e didn't ask 
him if it was carried at cost. 
The Court: I will permit him to answer. 
Q. Dicln 't you report in answer to the question ''Has the 
bank any bonds which have defaulted in interest or princi-
pal'', and didn't you report no 1 
A. It looks something like no, but it must have been meant 
for yes. It is meant for yes. 
Q. Is it n1eant for yes or no 1 
A. It is bound to be meant for yes. I say it looks like- no. 
I can't read it. 
Q. I 'viii ask the Court to read it. 
The Court : I am not going to pass on it. 
A. It looks like no, but that is a mistake. 
· Q. ~:lay be so, but you are infallible, I thought, ·as to values 
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· 1vlr. ~lapp: We object to that. 
The Court: That wasn't a proper statement. 
Mr. Heath: I withdraw it. 
Q. I ask you to look at this again and say whether it is 
yes or no. 
· A. I say it l9oks like I put it there for no, but it is incor-
rect. I can show you plenty of bonds in default. If it is no it 
is a mistake. 
Mr. Heath: Are we at liberty to show that to the jury? 
The Court : Yes, sir. 
Q. In regard to the capital stock. Didn't you report in 
answer to the question, is the ledger in balance? Didn't you 
report :'Yes"? · 
A. Yes, sir, it appears in balance. 
Q. Didn't you report it was properly kept? 
page 247 ~ A. It "~as. properly kept. 
Q. Now you said that you didn't make any re-
port here as to depreciation in bonds. In this report didn't 
you-
A. Thi3 is the check up in the office. That report, as I told 
you, is written up on the road. The bonds 've check up from 
the office. 
Q. I will ask you to look -at ''depreciation in bonds and se-
curities'' and see if you didn't report question marks Y 
A. I told you that was made Up on the road and on the 
road I put question marks because I could not get information 
until I got to the office, and w·hen I got to the office we figured 
it and here it i.s. That is all I put there until I got to the 
office. 
Mr. Heath: That· is all. 
Mr. Mapp: Stand aside. 
~{r. Wise: There is one offer I -wish to make. I wish to 
offer in evidence the ininnte book of the Townsend Bank for 
the sole purpose this time of sho,ving that there is no min-
ute of any meeting of the stockholders or directors of that 
bank at which the question of the n1aking of the $108,000 note 
which is in evidence in this case was discussed. No authority 
from the stockholders or directors is recorded in this minute 
book for the making of that note and no minute in this book 
authorizes any officer or director of the bank to deal with or 
hypothecate the so-called bonds or notes, one of which is in 
this suit. , 
The Court: I 'vill permit you to show that that is not in 
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the minutes by lVIr. Long, who is the secretary. I will not 
let the book go in. 
Mr. Mapp: We will admit the record can show there is 
nothing in the minute book to show that . 
..Mr. Heath: And will you admit there was no 
page 248 ~ authorization by any directors t 
Mr. Mapp: No, sir, we will not admit that. 
We admit there is absolutely nothing in the minute book. 
· l\{r. Wise: We ask for the introduction of the minutes of 
the meeting of the directors and stockholders of the Townsend 
Bank at ''rhich the question of the merger was voted· upon, 
for the sole purpose of proving that there is no minute of 
any meeting rooorded in the minute book authorizing the 
merger. 
Mr. lVIapp: What is that in rebuttal ofT 
1\tir. '\Vise: It is our evidence. 
Mr. Mapp: We object that it isn't rebuttal. 
The Oourt: I don't think it is proper for rebuttal exami-
nation. There is nothing· in that book referring to the stock-
holders meeting. I will let you prove that the stockholders 
and directors had a meeting but it wasn't incorporated in the 
minutes. That is 'vhat Mr. Long has testified to. 
Mr. Heath: It is understood that there is no minute here in 
·evidence showing any authorization for this note. We call 
for it. If you have it produce it. 
DENARD SPADY, 
the plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAl\riiNATION. 
Bv Mr. Wise: 
.. Q. You are the plaintiff in this case, are you not? 
A. Yes, sir. 
Q. And you sig·ned a note . that is in here in evidence as 
Exhibit 1? 
A. Yes, sir. 
. A. You were a director of the Townsend Bank 
page 249 ~ prior to the merger of the Townsend and ·Cape-
ville banks ? 
A. Yes, sir. 
Q. And you were a director of the merged bank that went 
on under the name of Townsend Bank Y 
A. Yes, sir. 
Q. When did you sign this note for $3,000 that is involved 
in this suit Y 
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1\fr. Mapp: Question objected~ to. The note speaks for it-
self. And in the next place it isn't proper rebuttal. 
The Court: The note speaks for itself. 
Mr. Wise: The note may be dated the first of January and 
signed a year from then. 
it. 
Mr. Heath: Can't you show the true date. 
The Court: If there is some fraud. 
1\Ir. Heath: If there is a mistake. 
1\fr. Wise: They have one in evidence that is a year off. 
The Court : Yes, sir, if there is any mistake you can show 
A. I don't rmnember the date I signed it. 
Q. Did you have any conversation 'vith Mr. S1nith, the 
Bank Examiner, at or about the time you signed that note? 
A. No, sir, I didn't see 1\ir. Smith. 
Q. Did you have any conversation with Mr. Bristow at or 
about the time you signed the note? 
A. We had a conversation with Mr. Bristow only on one oc-
casion. 
Q. "When was that? 
A. That was a meeting that was held between the Townsena 
and Capeville directors at the schoolhouse. 
Q. Looking- to the merger? 
A. Talking about the merger of the Townsend 
page 250 ~ and Capeville banks. 
Q. And in that discussion with :.Mr. Bristow was 
the subject of giving this note discussed? 
Mr. Mapp: . We object to that as not proper rebuttal. He 
signed the note and is bound by it. . 
The Court : I think your o bjcction iR well taken. 
1\fr. Wise: I propose to show by this witness that it was 
understood that these notes were not to be assets of this 
bank and not to be dealt with as assets of . this bank and 
were only to be held in escrow to protect the depositors of 
the bank in the event of certain things. 
1\fr. Mapp: I think that is one o{ the grounds of the mo-
tion. They had an opportunity to prove their case and· can 
only put on rebuttal. 
The Court: I think that well taken, and further for the 
reason that the agTeement speaks for itself. 
Mr. Wise: Then I take an exception. 
Q. 1\fr. Spady, in the month of December, 1932, did you 
have discussions 'vith anybody concerning· a proposed mer-
ger with the ;Farn1ers & l\ferchants Trust Bank? 
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.A. Yes, sir. 
Q. With whom did you have those discussions 7 
A. We only had a discussion with our own directors. 
Q. Did you have talks with :Mr. W. "\V. Dixon f 
.A. Yes, sir. 
Q. Now tell the Court and jury what conversation you 
had with l\£r. Dixon concerning this note that you hold in 
your hand and the other notes given by the other directors of 
the Townsend Bank. 
Mr. ·Mapp: We object to that unless counsel states it is 
going to contradict some statement Mr. Dixon made, and if 
it is going to do that I think J\tir. Dixon should 
page 251 ~ have been put on g·uard and told about the.ques-
tion. 
~Ir. Wise: It is in contradiction of Mr. Dixon's testi-
mony that these people were told that the notes would have 
to be put up as collateral. 
The Court: .Ask him that question. 
Q~ You were- here and heard the testimony of 1\IIr. Dixon 
that you directors 'vcre told that these notes that had been 
signed by you in connection with the agreement between the 
Townsend Banking Company and the directors 'vould have 
to be put up as collateral with the Farmers & Merchants 
Bank in order to put throug·h that merger, weren't you 1 
A. No, sir, "\ve weren't told that. 
Q. Was any such statement as that made to you t 
.A. No, sir. 
Q: Was the subject discussed 1 
A. It 'vas discussed. 
Q. In 'vhat way? 
A. ln this·way-That we were to sign-over to the Farmers 
& Merchants Trust Bank the assets of the Townsend Bank-
ing Company, but we never carried these notes in our as-
sets and we didn't consider them as a part of the Townsend 
Banking Company assets. · 
1\fr. Mapp: We object to that,-what "we carry". 
The Court: Gentlemen of the Jury don't consider what 
9aptain Spady said was ''we consider". 
Q. State what you said to lVIr. Dixon when the matter was 
discussed. 
A. I don't know as I .could state that. 
,' 
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l\1:r. 1\tiapp: I object to \Vhat he said, unless it is in con-
tradiction of something J.\fr. Dixon said. 
page 252 ~ l\ir. "\Vise : I an1 not accustomed to testifying 
for my witness, lJut I think if it isn't proper it 
should be struck out but the witness should be allowed to 
testify. 
The Court: I-I-e has a right to contradict htm. 
Q. In that conversation with l\Ir. Dixon did you say to him 
''We do not consider these notes as the assets of the Bank 
and they do not go the Farmers & J.\ierchants Bank under this 
merger''. 
A. Yes, that was all thoroug·hly discussed. 
Q. At any tin1e did you consent that this note, Exhibit I in 
this case, should be hypothecated with the Farmers & Mer-
chants Trust Bank! 
A. No, sir. 
Q. Now you were a director of that bank and you attended 
the meetings of the bank T 
A. Every one of them. 
Q. Were those notes ever in the ,possession of the Town-
send Bank! • · 
Mr. lVIapp: We object to that. This isntt proper rebuttal. 
The Court : Objection sustained. 
Mr. Wise: Except. 
Q. At any time at any meeting· of the directors of your 
bank was the subject ever mentioned in your hearing of the 
giving by the Townsend Banking Company to the Farmers 
& Merchants Bank of a note in the sum of $108,000 t 
A. No, sir, never mentioned. 
Q. Was thet·e ever a. meeting of the directors that yon ever 
attended at which there was any resolution authorizing any 
such notef 
A. No, sir. 
Q. At any time at any meeting of the directors of your 
bank attended by you was it ever discussed that the notes that 
you men bad signed, of which your note here in 
page 253 ~ suit is one, should be placed with the Farmers & 
Merchants Trust Bank as collateral to any note, 
1 
or in any other way Y 
A. No, sir. 
Q. Mr. Dixo.n has testified to the effect that you all were 
trying to crawl in, or get under the protection of the Farmer~ 
& Merchants Trust Bank. 
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:Nir. ~fapp: We object to that. Mr. Dixon did not testify 
to that. 
The Court: Objection sustained. 
Mr. Wise: He testified to the effect that you were anxious 
to get into the Farmers & lVIerchants BankT 
~ir. lVIapp: We object to that. 
The Court: Objection sustained. 
Q. That you were anxious for this merger. 
:VIr. Mapp: Question objected to. He didn't testify to the 
merger. 
Mr. Heath: We 'vill ask to have the stenographic notes 
read on that point. · 
Note: Thereupon the stenographer read back to the jury 
the testimony of lVIr. Dixon along· the lines in question. 
Q. You have heard the testimony read. Did you attend 
the meetings of January 10, 1933 ¥ 
A. I do not remember dates, lVIr. Wise, but I think I at-
tended every meeting that was held. 
Q. Well, you attended the meeting at which questions of 
voting for the merger was offered, didn't you? 
-~· I would say yes. 
Q. At that meeting did Mr. Dixon present the directors of 
directors there present any list of securities of the Townsend 
Bank marked so and listed as ''A'' and '' B '' securities? 
page 254 ~ lVIr. Mapp: Did he testify he presented that 
list? 
The Court: In contradicting witnesses it isn't what our 
inference would be. You contradict a witness in Virginia by 
stating what the witness has te.stified to and if you can con-
tradict him do it. 
Q. I understand from the testimony read there that at the 
meetings of the stockholders they would have a list of the 
stocks and bonds and securities of that bank that had been 
made up and-
Mr. Mapp : He referred to the '' B'' assets, but not any 
list. 1\ir. Wise says you have heard his testimony. Did he 
present any list to you? We object to it on the ground that 
he did not say he presented the list. 
Mr. Wise: There was a committee. 
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.A. There was no list shown. 
Q. Was any statement made by 1\IIr. Dixon to that meeting 
that the difference between the ''A.'' assets and the public 
liabilities was $108,000, and that there would have to be a 
note put up for that amount 1 
A.. There was never anything· said about a note. 
Q. Was there any statement that the note would have tu 
be put up and the notes,-one of which you are now suing 
oil or is involved in this suit,-,vould have to be put up as col-
lateral to any note~ 
A. No. 
Q. At any time, at.any meeting with Mr. Dixon or any of 
the directors or officers of this bank, or any of the represen-
tatives of the State Banking Department, were you ever told 
that the depreciation in the securities of bank or in its as-
sets exceeded ·the sum of $45,000? 
Mr. 1\IIapp: We object that that isn't proper rebuttal. 
The Court: I will permit that. 
lVIr. Mapp: We save the point. 
page 255 }- A. I wasn't, no, sir. 
Mr. Mapp: If your Honor please, we ask the Court to in-
struct the jury that the evidence of this witness is only to 
be considered in rebuttal of Mr. Dixon or some other wit-
ness, but not as proof of his case. 
The Court: I cannot instruct them that way. 
}J!r. Mapp: We save the point. 
CROSS EXAMINATION. 
By Mr. Mapp:· 
Q. 1\IIr. Spady, you have been a bank director about how 
many years 7 
A. I don't know, Mr. Mapp, how 1nany years. 
Q. Approximately? 
A. Four or five, or something like that. 
Q. Haven't you been a bank director longer than that? 
A. Wh~n the Townsend Bank 'vas first organized I was 
there for two or three yea.rs, but I resigned and never went 
back in there until after 1\.fr. Townsend died. I don't know 
how loug, but sometin1e after his death. 
Q. Yon were .a director of the Townsend Banking Com-
pany after the merger of said bank 'vith Capeville up until 
the merger with Cape Charles¥ 
A. Yes, sir. 
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Q. I lmderstood you to testify that. you attende~ you be· 
lieve,-" thinks he attended every meeting·" Y 
.A. I think I did. 
Q. Yon 1nean· all meetings of the directors' 
.A. I think I did. 
Q .. That was during the entire life of the Banking Com-
pany from 19327 
· A. I thought you had reference to maybe three 
page ~6 ~ or four meetings we attended while the merger 
was in consideration. I wouldn't say I attended 
every meeting. 
Q. Do you recall having missed a single meeting of the di-
rectors of the Townsend Banking Company during 1932 1 
.A. I don't recall. 
Q. .As a 1natter of fact, you were an active director f 
A. I was usually there. 
Q. And you think you attended the meetings of the merger? 
.A. I think I did. 
Q. How n1any 1neetings do you think you attended Y 
.A. I guess we had two or three. I wouldn't say whether 
we did or not. 
Q. ~Ir. Spady, you weren't only a director of the Town-
send Banking Company from its inception, January, 193~, 
but you 'vere a stocld1older? 
A. Yes, sir. . 
Q. And you were a heavy depositor of the bankf 
A. No, never had 1noney enough to be a heavy depositor. 1 
put in what I hnd. 
Q. You were a heavy depositor when this note was given on 
January 8th? 
A. No,.sir. 
Q. How much did you have on deposit in that bank then? 
A. 1 con ldn 't tell you. 
Q. Didn't you have approximately $15,000 there at" that 
ti1ne? 
A. No, sir, the books will sho,v. 
Q. ·what is your best recollection? 
A. I guess I had approximately $7,000 there. I guess I did. 
Q. On cl1ecking account~ 
page 257 } A. That is all I had. I don't think I had anv 
savings account there. . · 
q. There is no question about that being your signature? 
A.. Oh, no. I signed the note all right. I don't say I clidn 't 
sign that. 
Q. VV e have copies here of the agreements, one of Jan nary 
81 1932, and that has been off-ered in evidence purporting -to 
. 
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be signed by a. great· many gentlemen, among the number 
being you. No question about your signing that Y • 
A. I signed everything they asked me to .. 
Q. And you continued to attend the meetings between the 
signing of the note and December? 
A. Yes, sir. 
Q. When did you gentlemen of the Townsend Banking Com-
pany and the Farmers & Merchants Trust Bank and the Cheri-
ton Bank begin to discuss this merger of the three banks, 
which 'vas wound up in 1933? 
A. Don't say "You gentlemen", l\ir. 1\llapp, say Mr. Dixon 
and Mr. Parsons, not me. 
Q. Well, put it that 'vay. When did those gentl~men, Mr. 
Dixon and Mr. Parsons begin discussing it? 
A. Probably-maybe two weeks previous to the merger. I 
don't think it was longer than that. 
Q. Two weeks previous f 
A. Probably two weeks, I would sa.y the. exact time. 
Q. You mean you don't think you ·heard of the merger until 
two weeks prior to January 13th? 
A. I wouldn't say positive two weeks. I don't think it 
was over that. . 
Q. As a matter of fact, Mr. Spady, the merger 
.,page 258 ~ agreement that has been offered in evidence by 
your counsel, while not approved by the State 
Corporation Commission until January 13, 1933, appears to 
be dated December 23, 1932, and to have your name signed 
to it. 
A. Maybe so. I wonldn 't say that wasn't so, but it hap-
pened in a mighty short time. 
Q. Mr. Spady, you usually regard, think about things for 
. yourself some before you do them, don't you T 
A. It don't look like I did much in this case. 
Q. Did yon sign up this merger agreement the first day it 
was presented to you? 
A. I don't know whether I did or not. 
Q. What is your best recollection? That wasn't so long 
ago. Here is a bank you are interested in. Do you mean 
you walked in your bank on December 23rd without having · 
heard of a merger before? 
A. Oh, yes, we heard of the merger before. 
Q. It had been talked? . 
A. No, with Capeville and Townsend. . 
Q. You mean you walked in your bank on December 23rd 
and signed a paper admitting your stock was only worth one 
cent per share in your bank of which you were director with..: 
out having discussed it Y 
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Mr. Wise: Question undertakes to put in the witness' 
mouth that the thing was done on December 23rd. 
The Court : He says he signed it that day. 
Mr. Heath: No, he hasn't said he signed it then. 
Mr. Mapp: This is cross examination. We have a right 
to do that. 
Q. You mean you were in the bank on December 23rd and 
signed this merger agreement without having discussed it 
before that day 7 · · 
page 259 ~ A. I just told you I didn't remember the date 
I signed it. Of course it was discussed before 
we signed it. 
Q. About ho'v long before you signed it was it discussed Y 
A. I told you I didn't think more than two weeks. 
Q. Did you discuss it two or three weeks before you signed 
it? 
A. We discussed it once or twice, probably three times. 
Q. Before you signed that paper 7 
A. Oh, I wouldn't say that. 
Q. I am going to ask you how many times did you discuss 
it before you signed the paper? 
A. I don't know. 
Q. Did you discuss it at all 7 
A. Sure. 
Q. More than once Y 
A. Probably so. 
Q. Would you say twice? 
• , I ~ 
! 
A. I wouldn't say how many times. . 
Q. How long before you signed it would you say you first 
discussed this merger agreement? 
Mr. Nottingham: He said about two weeks. 
A. That is what I said, about two weeks. I wouldn't say 
no positive time. 
Q. Who did you discuss it withY 
A. With the Board of Directors. 
Q. The whole Board discussed it? 
A. Yes, sir, I suppose so. 
Q. And you signed the merger agreement? 
A. Yes, sir. 
Q. Now, ~fr. Spady, Mr. Dixon testified yesterday about 
a meeting of the stockholders at which you were 
page 260 r present on January 10, 1933, three days before 
this merger agreement became effective. Did you 
attend the stockholders' meeting at that timet 
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A. Probably I did. I wouldn't say I did or didn't. If he 
says I was there probably I 'vas. It looks like the records 
of the bank would show whether I was there or not. 
Q. You knew that 1\IIr. Dixon and Mr. Parsons were the 
two representatives of your bank in this merger agr·eement, 
did you notY 
A. Yes, sir. 
Q. You knew that they had been designated as the two 
men to classify all of the assets of your bank f 
A. I didn't know they had been designated to classify the 
accounts of the bank. 
Q. The assets of the bank. 
A. I didn't know that. . 
Q .. What did you think they had been told to do? 
A~· .i'hey were told, according to my understanding, to meet 
.with the directors of the Farmers & lVIerchants Bank, also 
the Cheriton Bank. 
Q. To do what! 
A. I didn't know what they 'vere supposed to do, discuss 
probably the agreement. 
Q. And you were looking upon those two men as the repre-
sentatives of your hankY 
A. Yes. 
Q. Mr. Dixon says on January lOth he reported what had 
been done. 
A. M:aybe he did. I don't remember whether he did or 
not. 
Q. You do not deny that he did 1 
A. No, not at all. 
Q. He says at that time in your presence, and the presence 
of the others, that he explained that after taking 
page 261 ~ the good assets-what they call the Class ''A'' 
assets~tha t to make good your deposits and other 
public liabilities it would take $108,000. 
A. ,No, si_r. ·.-It w~s never $108,000 mentioned in no way, 
shape or form. 
Q. Yon testified a minute ago that nothing was said about 
$108,000. 
A. I testify so now too .. 
Q. Now was or wasn't the sum of $108,000 mentioned~~ 
A. Not to my knowledge. 
Q. Do you deny that at that meeting (I am not talldng 
about a note) do you deny that at that meeting ~fr. Dixon 
stated to you and the other directors that your bank was 
about $108,000 shortY 
A. I do emphatically deny it. Not to my knowledge. 
Q. Mr. Dixon testified that it was explained that the merger 
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could not go through unless the directors 7 notes of $47,000 
went with it. Is that correct? Did he make any statement 
like that? 
A. Not to my knowledge it isn't. I don't remember any-
thing about it. · 
Q. Do you deny he made the statement? 
A. I will not deny he made the statement, but I deny my 
knowledge of it. 
Q. You deny the $108,000 positively f 
A. I do so. 
Mr. Heath : He says he denies his knowledge of it. 
Mr. Mapp: I-Ie says he does not deny it. An~ objection 
you have to make made it to the Court. 
Q. I hand you another paper here. You say you signed 
the agreement of January 8th¥ 
· A. I signed everything they asked me. There is no use to: 
ask me, I signed everything they asked . me. 
page 262 r Q. Did you sign a paper in December about this 
particular $3,000 note of yours? · 
A. I don't remember wh-ether I signed it in December. 
Q. I am going to read it to you. 
A. You needn't do it because I never read it in my life. 
Q. You mean you sign papers without reading them 1 
A. Yes, I signed every one of those papers and never r·ead · 
a single one, and there was never a. single one read in our 
bank. Mr. Long started to read one once and said ''I can't 
make anything out of it". 
Q. Did you read the $3,000 note? 
A. No, sir. 
Q. Did you know. what you were signingf 
A. Yes, I knew what I was signing. 
Q. Did you know it wa.s for $3,000? 
A. Yes, sir. 
Q. I want to read this to you. 
Note. Memorandum of Agreement of Decen1ber · , 1932, 
marked as Exhibit 4 read to the witness by Mr. ~I&pp. 
· Q. On that, down the fourth signature to that, is D. Spady. 
Is that you? .· 
A. That is me. 
Q. Was this paper signed by you before or after the mergeF 
agreement? . -
A. I c~uldn 't say. 
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Q. Did you sign this by yourself or with the other direc-
tors? 
A. I don't think we were together. 
Q. Do you remember any present at the time you signed itt 
A. Not a single one. 
Q. You remember exactly what Mr. Dixon said on January 
lOth, but you can't remember when these papers 
page 263 ~ were signed. You can't even remember whether 
you signed that paper by yourself or with other 
directors. 
A. I imagine some were there, hut I wouldn't say who 
they were. 
Q. Was there any discussion at all of itt 
A. I don't think so. I don't remember. 
Q. Who got you to sign it f 
A. J\ifr. Long, I think. . 
Q. You mean Mr. Long handed yon a. pa~r and you signed 
itT 
A. Yes. 
Q. That is the way it was done T 
A. Yes. 
Q. Mr. Spady, did you or did you not know at the time 
of this merger before it went through that if that merger 
went through your bond for $3,000 as a director of the Town-
send Banking Company, and every other bond, was going to 
the new bank along with it? 
A. No, sir, my understanding 'vas, Mr. Mapp, if you will 
let me explain that. My understanding was that we were 
to turn over all of .the assets, of the Townsend Banking Com-
pany, and those notes not being an asset of the Townsend 
Banking· Company I didn't think they would go the the 
Farmers & Merchants Bank. And to be candid with you, I 
never thought we would be called on to pay them. 
Q. That is probably true. 
Mr. Wise: I object to the insulting inference. 
·Mr. Mapp: No insulting inference was meant .. 
A. That is all right, let him go ahe·ad and throw them. I can 
take them. 
Mr. Mapp: I haven't any idea to throw any at you at all. 
A. That is all right. 
Q. Mr. Spady, did you ever make any demand 
page 264 ~ upon any one to get back your $3,000 note Y 
A. Yes. 
Q. When? 
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A. I don't know, probably two or three times. I don't re-
member just the exact times. 
Q. About when was the first time you tried to get it backY 
A. I couldn't remember that. I didn't take any notes or 
put down any dates. 
Q. Was it before the merger with the Farmers & Mer-
chants Trust Bank, or after? 
A. Before. 
Q. Who did you take that up with to get your note back T 
A. I don't remember. I think we talked it over at the bank 
several times. 
Q. You think it was talked over several times 7 
A. With the Cashier of the bank. 
Mr. Heath: Which Cashier? 
A. Townsend Bank. 
Mr. Mapp: 
: ' 
Q. What did you learn in those, that you could get it back 
or not? -
A. We didn't get it back. We thought we would get it 
back. 
Q. But you never were able to get it back Y 
A. Never get it back. 
Q. And that wa~S talked over by all of you directors that 
signed the notes? 
A. Oh, I guess so. 
Q. N o'v at the time of the merger you have testified it 
was your understanding that the assets of the Townsend 
Banking Company were going· to the new bank Y 
I did. 
Q. And those notes weren't one of the assets.? 
page 265 ~ A. No. 
Q. You knew that the Banking Department of 
the State Corporation Commission was holding this note T 
A. Yes, I knew it. 
Q. All of the· directors knew it? 
A. Yes, sir. 
Q. You knew. they were holding it there to protect the as-
sets of that bank? 
A. No, sir, I didn't know that. Those notes were given as 
a protection of the depositors of the Townsend Banking 
Company. 
Q. Yes, sir. Now yon knew when the merger took place 
that that ended that part of it. 
A. And I thought that was all. 
Q. Did you make any demand to get your note back then? 
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A. No, not personally. 
Q. Did anyone make any demand for you? 
A. I don't know that they did. 
Q. Did you go to anyone to get your note back? 
A. No. Q. You know Mr. Smith, don't you Y 
A.- I know him. 
Q. You sat in meetings with him¥ 
A. No. 
Q .. You know ]/[r. Bristow Y 
A. Yes, sir. 
Q. He used to live over here. 
A. I didn't know that. 
Q. :Pid you ever make any request or demand upon them 
for the note¥ 
A. No. 
Q. You had your merger in January, 1933. Did 
page 266 ~ you ever make any request, or go to the Farmers 
& lVferchants Trust Bank to get your note back Y 
~fr. Wise: I object to this as not cross examination, if 
your Honor please. The witness hasn't testified to any-· 
thing of this form in chief. It is far afield. 
The Court: I rather think it is proper. You examined him 
about the conversation with Mr. Dickson, and so on. I think 
it is proper. 
l\1r. vVise: Excevtion noted. 
Q. Did you ever make any demand on any one to get your 
note back¥ · 
A. No, sir. 
Q. Mr. Spady, about how much did you have in bank on 
deposit at the time you signed that agreement in December, 
1933? 
A. Mr. 1\fapp, you are asking a question I can't answer. 
Mr. Heath: I object to that. 
The Court: Objection sustained . 
. ~fr. ~fapp: V/ e save the point. 
A. ~f you want to find my account go get the books and 
look it up. 
~fr. Heath: You are the only witness who has been asked 
any such question. 
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Q. IIow much stock did you own in the Townsend Bank-
~ng Company~ 
A. Which Banking Company do you mean~ 
Q. The one .after January 8, 1932, the merged one. 
A. $1,000. 
Q. When was the next time that you recall that these notes 
of yours and the other directors, agg·regating $4 7 ,000, were 
discussed by your directors prior to the merger with the 
Farmers & Merchants Trust Bank¥ 
A. I do not recall that, Mr. Mapp. 
Q. About how long before was the last time! 
A. I don't know. 
page 267 ~ Q. A week? 
A. Maybe so. Jvfay not have been more than 
two or three days. May have been a month. I don't re-
member. 
Q. Were those notes mentioned by 1\!l:r. Dickson or any 
one in the last meeting that you had, you directors and stock-
holders had, prior to January 13, 1933? · 
A. I don't know whether they were or not. 
Q. 1vir. Dickson has testified they were. Do you deny that? 
A. I don't deny it for a moment. I don't know whether 
they 'vere dis-cussed or not. 
RE-DIRECT EXAMINATION. 
By Mr. Wise: 
Q. Mr. Spady, in the last question put to you by 1\Ir. Mapp 
you w·ere asked 'vhether l\!l:r. Dixon made certain statements 
and you answered you didn't know. vVill you explain to the 
Court and jury whether in your hearing he made any such 
statements! 
1\'Ir. ~lapp: Question objected to. Witness has been over 
that fully and answered it fully. · 
Th~ Court: I will pernut him to answer. 
Note: Mr. l\{app requested that question be read back. 
A. Not to my knowledge. 
Q. You didn't hear him 1 
1\!l:r. 1\fapp: · Question objected to as· leading. 
The Court : Objection sustain~d. 
0. Did you hear' him at any time, at any place make any 
such statement? . 
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A. No. 
Q. J\IIr. Mapp asked you and you told him you had $7,000 on 
deposit in the Townsend Bank. 
page 268 ~ A. I don't know whether I said that. 
Q. You said it might have been. Did you lose 
any part of it! 
Mr. 1\tiapp: Question objected to as immaterial. 
The Court: I ,\rill permit hin1 to answer. 
Mr. 1\tiapp: Exception noted. 
A. No, sir, I did not. 
That is all, Mr. Spady. 
HENRY, vV ARREN, 
a witness on behalf of the plaintiff, being first duly sworn, teS-
tified as follows : 
DIRECT EXAl\tiiNATION. 
By Mr. Wise: 
Q. Mr. Warren, were you a director of the Townsend Bank1 
A. The late Townsend Bank? 
Q. Yes. 
A. Yes, sir. 
Q. And you are the Henry D. Warren who signed this 
agreement, Plaintiff's Exhibit 4 Y 
A. I am not disputing anything my name is on. 
Q. The original has your signature on it and we have con-
sented to use the copy. And you are the same Henry Warren 
who signed the Plaintiff's Exhibit 3, are you not? 
A. Yes, sir. 
Q. That is the agreement that was entered into at the time 
they merged your old Capeville Bank with the Townsend 
Bank, and you at that time signed a note for $5,000, as men-
tioned in the body of this agreement, did you not¥ 
A. Yes, sir. 
Q. Were you fairly active in your attendance of ti1e meet-
ings of the merged, or new Townsend· Bank T 
A. Mr. Wise, I attended fairly regularly, but 
page 269 ~ on this stockholders meeting I ~dn 't. 
Q. You were ill at the time the merger was 
considered by the stockholders Y J\.. I wasn't ill, but I was sick. 
Q. You weren't present? 
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A. No, sir. 
Q. Was the merger agreement brought to you for your 
signaturef 
A. I don't think it was brought to me. I think I signed it 
after I got out, so far as I recollect. 
Q. The merger agreement is dated December .... , 1923, 
and as I understand it was presented to a meeting of the 
stockholders on the lOth of January following. 
A. I think that is about right. 
Q. And you \Veren't at that meeting! 
A. No. 
Q. And you didn't sign it until sometime after the lOth Y 
A. No, sir. 
Mr. Mapp: This certainly isi;t't rebuttal testimony, and we 
think should be struck out. 
The Court: I will ·not strike it out, but just cut down to 
r~buttal. 
Q. At any time prior to the time you signed that agree-
ment did any officer of the Townsend Banking Company or 
any officer of the State Banking Department mention to you 
that the bonds or notes that you men had signed in connection 
with this agreement (Exhibit 3) would have to be put up as 
co1lateral for a note for $108,000 Y 
Mr. Mapp: That still isn't rebuttal. 
Mr. Heath: It is contradictory of Mr. Dixon. 
Mr. Mapp: You can say Mr. Dixon said so and 
page 270 ~ so. 
Mr. Heath: I have the floor. You contradict 
a witness as to a prior statement, but if Jones gets on the 
stand and says it was done on Monday I have a right to say 
it was done on Sunday. 
r.rhe Court: I think you will agree that that isn't proper 
rebuttal unless it is to contradict some statement made. I 
think that is a part of your case in chief. 
Mr. Heath: We couldn't anticipate Mr. Dixon. We are 
simply contradicting· Mr. Dixon on the stand. 
Mr. Mapp: He hasn't even attempted to say who he is 
trying· to contradict. 
~Ir. Wise: This witness he isn't at a meeting at which the 
mer~er agreement was under discussion. 
Mr. Mapp: We can't possibly contradict Mr. Dixon then. 
The Court : Is there any evidence he was present 7 . 
Mr. Wise: No, but Mr. Dixon did say the matter was dis-
cussed with the directors. Now I am going to put the direc-
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tors on one by one to show it never was discussed with thern. 
The object of that is to show it w~sn 't discussed with the di-
rectors. 
~1.1he Court: You can ask him that. . There is no objection 
to asking that, but that isn't what you asked just now. 
Q. Did Mr. Dixon discuss with you at any time prior to the 
merger ,of the Townsend and Farmers & l\ierchants Bank 
the proposition that your note for $5,000 mentioned in Ex-
hibit 3 would have to be put up as collateral 'vith the Farmers 
& Merchants Trust ·Bank f 
· A. You mean for the $108,000 you mean? I never heard 
anything· about the $108,000, Mr. V\7ise. I just told you, the 
stoclrholders meetings I wasn't there and, of course, I never 
heard anything· about the $108,000. If r. heard anything about 
it it was on the outside, and I don't recall that. 
Q. When you signed the merger agreement 
page 271 ~ did Mr. Dixon tell you about the $108,000¥ 
A. Mr. Dixon wasn't there at that time. 
CROSS EXAMINATION. 
By ~rr. Mears : 
Q. Mr. Warren, you are plaintiff in a similar suit, are you 
notf 
A. Yes, sir. 
Q. What is the amount of your suit Y 
A. $5,000. 
Q. You signed a $5,000 note similar to Mr. Spady's f 
A. Yes, sir. · 
Q. Mr. Warren, you gave that note, you knew the bank was 
insolvent, and you gave the note for: that purpose. 
' Mr. Heath: Object. . 
The Court: Objection sustained: 
Q. You say yon didn't attend any of the meetings? 
A.. Oh, yes, I attended some, but I didn't attend this par-
ticular meeting that you are referring· to on January lOth. 
Q. Mr. Warren, don't you kno"r that the directors of that 
bank tried their best to get back when this merger was dis-
cussed,. tried their best to get back the notes they had put 
up? 
l\{r. Wise: I object, it is not cross examination. 
The Court: I will sustain your objection. 
Q. Mr. Warren, you say you didn't discuss the matter with 
Mr. Dixon about getting the notes backY 
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Mr. Heath: The Court ruled that out. 
Mr. Mears: I thought that was one of the questions they 
asked. That is just what they asked. 
The Court: Have the stenographer read back the ques-
tions and answers along that line. 
Note : Questions and answers then read back. 
page 272 ~ Q. Mr. Warren, was any discussion,-wasn't 
it discussed with you,-wasn 't there a discussion 
.a bout trying to get back the stockholders notes at the time 
of the proposed merger? 
~[r. Wise: I object . 
. The Court: Objection sustained. 
1\{r. M:ears: Exception noted. 
Q. ~fr. Warren, didn't you kno'v that in the event the mer-
ger went througl1 your note was going to be held by the 
~,armers & l\ferchants Trust Bank 1 
l\Ir. '\;vise: I object to that as not cross examination. · Go-
ing· to be held by what? 
~Ir. 1\tfears: By the Farn1ers & l\IIerchants Trust Bank. 
1\f.r. Mapp: Let him answer. 
A. I thought my ·note was going to still remain in Rich-
mond. That is what I thought. May I state that again. I 
didn't kno"r it would be owned by the Farmers & 1\~Ierchants 
l~ank, but I thought it would be retained by the Richmond au-
1lwrities just like it had been when I first signed it. I was 
stil1 expecting to get it back. 
~fr. ~fears: That is all, J\fr. "\Varren. 
1\ii r. Wise : You can stand aside, 1\fr. Warren. 
page 273 ~ CHARLES E. JONES, 
a 'vitness on behalf of the Plaintiff, who being 
first duly sworn, testifies as follows: 
DIRECT EXA}IJNATION. 
By ~Ir. Wise: (J. l\fr. Jones are you the Mr. Charles E. Jones who signed 
the Agreements that are in evidence in this case as Exhibits 
3 and 4? 
A. Yes, sir. 
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Q. Did you sign it on or about the date of Exhibit 4,-a note 
for $1,500.00 payable to the Townsend Banking Company? 
A. Yes, sir. 
Q. vVere you a Director of the Townsend Banking Com-
pany? 
A. No, sir. 
Q. You were a Director in the old Capeville Bank? 
A. Yes, sir. 
Q. And when the Capeville Bank and the. Townsend Bank-
ing· Company merged, yon ceased to be a DirectorY 
Mr. 1\{app: I don't'know what that is in rebuttal to and 
object. 
The Court: I don't think it is rebuttal, but I don't see any 
harm it can do .. 
Q. After you ceased to be a Director was your note that 
you had signed for $1,500.00 and which had been given to the 
State Banking Department returned to you Y 
A. No, sir. 
Q. Now in December of 1932 did you sign a Merger Agree-
ment? 
A.· I guess it was; I couldn't make it out. 
Q. There is a paper in evidence here. It is the Merger 
Agreement to which there is the signature of Charles E. Jones . 
. You don't dispute that you signed it? 
A. No, sir. I signed it. . 
Q·. Where was this paper brought to your at-
page 274 ~ tention Y 
· A. You mean where I signed it Y 
Mr. Mapp: This objected to as not proper rebuttal. 
The Court: Objec~ion sustained. 
Q. Were you at a meeting at the Bank on January 10th, 
1933? 
A. ~o, sir. Q. Did you attend any meetings prior to the merger of the 
Townsend Bank and the Farmers & Merchants Bank? 
A. No, sir. 
The Court: Didn't I understand him to say that he wasn't 
a Director, Mr. Wise? 
Mr. Wise: No, he was not. 
The Court: How is he going to attend the Directors 7 Meet-
ing when he wasn't a Director? · 
Ivir. Wise: They might have invited him. They were going 
to take his note. 
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Q. Did Mr. Dixon at any time prior to the 17th day of Janu-
ary, 1933, have any conversation with you, in which he stated 
to you that ·your note for $1,500.00 would be put up as ·col-
lateral to a· note of the Townsend Banking Company for 
$108,000.00 y 
Mr. Mapp: This objected to. It does not rebut Mr. Dixon's 
testimony. 
The Court: Objection sustained. 
Q. Did you ever authorize anybody to take your note for 
$1,500.00 and put it up as collateral for the Townsend Bank-
ing Company? 
Mr. Mapp: This objected to as not proper rebuttal. 
The Court: Objection sustained. 
Mr. Wise: Exception noted. 
Mr. Mapp: We haven't any questions. 
MR. DIXON recalled. 
page 275 ~ By Mr. Wise: . 
. . ' 
Q. Mr. Dixon, I understand that you wish to 
explain the testimony which you gave. Will you please state 
to the Court and Jury whether or not at the meeting of the 
Stockholders or at any meeting of the Directors of the Town-
send Banking Company held where the consideration of the 
1nerg-er of the Townsend Banking Company and the Farmers 
& Merchants Bank was discussed, any mention was made of 
a note for $108,000.00 to be signed by the Townsend Bank and 
given to the Farmers & Merchants Bank? 
A. I tried to correct the statement. If I added the note 
to the $108,000.00, I wasn't conscious of it. I was only say-
ing that the $108,000.00 was mentioned, but I would not say 
anything about the note because I do not know anything about 
the note. 
Q. Some mention was made of the $108,000.00 but no man-
ti on was made of any note, and you did not know of any note 
for that amount? 
A. No, I did not. 
Q. And nothing was said at that meeting to the effect of 
$47,000.00 held by the Banking Department or to be put up 
for any such note. 
A. Not for a note, but were to stay up for the $108,000.00. 
Q. But you did not say they were to stay with the Farmers 
& ~Ierchants Bank? 
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A. They were held as collateral in Richmond or at the 
],armers & ~{erchants Bank~ 
Q. But you did not say where they should be held~ 
A. No, I did not say where they should be held. 
~Ir. lVIapp: I think it will probably save time on the stand, 
and it isn't any rebuttal of lVIr. Dixon's testimony, but I want 
to ask him a question. 
Q. lVIr. Dixon, some question was raised this morning about 
. the minutes of the Stockholders' l\Ieeting and Di-
page 276 ~ rectors' l\!Ieeting. . 
lVIr. Wise: Are you calling l\Ir. Dixon as your witness? 
1\{r. :Niapp: Yes, sir. 
Q. ~Ir. Dixon, I will ask you this, who was Attorney for 
the three merged banks, the Farmers & Merchants Trust 
Bank, the Townsend Banking Cmupany and the Cheriton 
Banking Company, in connection with that merger? 
.A. l\{r. Otto Lowe. 
Q. Did Mr. Lowe prepare and give you a form of minutes 
of the· directors' n1eetings to take down? 
A. Yes. 
Q. Did you take those do,vn Y 
A. Yes. 
Q. Did. you have them at the meeting· of the directors, the 
meeting of the stockholders minutes? 
A.. Yes, sir .. 
Q. After the meeting did you give back to l\{r. Lowe,-I 
will ask you this. The minutes that 'vere there, what were 
done \Vith thpse? \V ere they written in the book? 
A. No, sir, we used the minutes prepared by Mr. Lowe. 
Q. vVhat ' 1.ras done with them, after, if you knowt 
A. That were in Mr. Long·'s custody. 
Q. And you don't know what he did with them f 
A. No, sir. 
Q. I will ask you to look at those. You have seen them, and 
this oneY 
A. That is the substance. That is the directors meeting. 
Q. And that of the stockholders 1 
A. Yes, sir, that is the substance. 
J\IIr. J\llapp: We offer these in evidence, if your Honor 
please. 
- The Court: All right, sir. 
I I" 
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page 277 ~ DEFENDANT'S EXHIBIT. 
'' lVIinutes of a meeting of the 'Board of Directors of The 
Townsend Banking Company, Incorporated, held in the Di-
rectors Room of said Bank, at Capeville, Virginia, on the 23rd 
day of December, 1932, at 4 o'clock, P. M., all the following 
Directors being present and consenting to the holding of the 
said meeting, who waived notice of said meeting and con-
sented to the holding thereof: 
W. W. Dixon, Geo. L. Tankard, H. D. Warren, D. Spady, 
Frank Parsop.s, Jr., and S. R. Bull, same constituting a. ma-
jority of the Board of Directors. 
The President of the Bank, Mr. W. W. Dixon, presided at 
said 1neeting· and Mr. D. I(. Long acted as Secretary there:. 
of . 
. On motion of Frank Parsons, Jr, seconded by Denard 
Sparly, and unanimously carried, the following resolution was 
adopted: 
Be it Resolved: 
.(1). That the proper officers of this bank and the directors 
present at this n1eeting be, and they are hereby authorized, 
directed and empowered to execute for and on behalf of this 
bank an agreement witl1 Farmers & ~ferchants Trust Bank, 
ann The Cheriton Banking Company, Incorporated, and/or 
tl1eir directors for a merger and consolidation of these banks 
with this bank under the corporate name of Fanners & :Nier-
chants Trust Bank, said agTeement to be in tl1e following· 
fu~: 0 
Copy of agreement attached and made a part of these min-
utes.) 
(2). That the Secretary of this corporation be, and he· 
hereby is directed to call a meeting of the stockholders, in 
accordance with the provisions of la'v and of the by-la,vs of 
this eorporat.ion, for the purpose of approving said agree-.. 
ment and said merger or consolidation; . 
(3). That upon the approval of such merger or consoli-
dation by the requisite majority of the stockholders of this 
corporation ·and by the directors· and stockholders of said 
Farmers & :rvierchants Trust Bank and The Cheriton Bank-
ing Con1pan~r, Incorporated, as required by la,v, the proper 
officers of this corporation be, and they hereby are authorized 
I, 
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and directed to take all necessary action to effectuate said 
merger or consolidation. 
There being no further business, upon motion the meeting 
adjourned. 
Signed: W. ,V. DIXON, President. 
Signed: D. 1{. LONG, Secretary. 
page 278 ~ "WAIVER OF NOTICE. 
We, the undersigned, Directors of The Townsend Bank-
ing Company, Incorporated, hereby waive notice of a Special 
Meeting of the Board of Directors of said bank to be held in 
the Directors room of the bank December 23, 1932, at 4 o'clock, 
P. M., and consent to the holding thereof and to the trans-
actions thereat of any or all business effecting the interest 
of the bank. · 
Witness our signatures this 23 day of December, 1932~ 
I I 
'• 
Witness: D. K. LONG.'~ 
W. W. DIXON, 
GEO. L. TANJ{ARD, 
H. D. WARREN, 
D. SPA:OY, 
FRAN!{ PARSONS, JR., 
his 
S. R. x BULL, 
mark 
DEFENDANT'S EXHIBIT. 
''Minutes of a special meeting of the stockbplders of The 
Townsend Banking Company, Incorporated, duly called and 
held in the Directors Room of The Townsend Banking Com-
pany, Incorporated, at Capeville, Virginia, on the lOth· day 
of January, 1933, at 10 o'clock A. M., in pursuance of a 
resolution of the Board of Directors adopted at a special 
meeting of said Board of Directors held on the 23rd day 
of December, 1932, and of notice published six times a week 
:for two successive weelts in the Norfolk Ledger-Dispatch, a 
newspaper published in the City of Norfolk, Virginia, and 
have a general circulation in the place in which the prin~ipal 
office in this State of the corporation is located, and likewise 
by mailing a copy of such notice at least ten days prior to 
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such meeting to the last known post office address of each of 
the stockholders of record. 
The president presided at said meeting and the Secretary 
acted as Secretary thereof. · 
The secretary presented to the said meeting a copy of the 
notice of said meeting, duly published in The Norfolk Ledger-
Dispatch, a newspaper published in the City of Norfolk, Vir-
ginia, with a certificate from the business manager of &aid 
paper, showing that said notice had been duly published 
in said newspaper sL"'{ times a week for two successive 
weeks prior to the meeting and the secretary 
page 279 ~ stated to said meeting that due notice of the same, 
in writing, had been mailed to each stockholder of 
record at his last known post office address at least ten 
days prior to said meeting. 
The Chairman thereupon appointed Frank Parsons, Jr., 
and Roland Belote, a committee to ascertain and· report to 
the 1neeting· the number of shares held by the stockholders 
present in person and the number of shares repres~nted by 
proxy at said meeting. The committee thereupon reported 
as follows: 
No. shares represented in person 
No. shares represented in proxy 





The Chairman thereupon declared a quorum present, and 
the meeting opened for business. 
The joint agreement entered into by the Board of Direc-
tors of this corporation and the Boards of Directors of Farm-
ers & Merchants Trust :Sank and The Cheriton Banking Com-
pany, Incorporated, under the corporate seals of the three 
respective corporations on the 23rd day of December, 1932, 
was submitted to the stockholders of this corporation for 
the purpose of taking the same into consideration. 
The following resolution was offered, and its adoption 
moved by Frank Parsons, Jr., and seconded by Denard Spady. 
RESOLVED: 
(1) That the resolution of the Board of Directors adopted 
at a meeting thereof held December 23, 1932, relative to the 
merger or consolidation of The Townsend Banking Company, 
Incorporated, with Farmers & Merchants Trust Bank, and 
---· -~~ --·-- ----· 
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The Cheriton Banking Company, Incorporated, and that the 
action of the officers and directors taken in pursuance of said 
resolution in executing said merger or consolidation· agree-
ment for and on behalf of this bank, and the agreement en-
tered into by said officers and directors be and the same 
hereby ·are approved, ratified and confirmed. 
(2) That the proper officers and the directors of this bank, 
respectively, be and they are hereby respectively fully authori-
ized and empowered and directed on behalf of this bank to 
take all necessary action to effectuate and consummate said 
n1erger or consolidation. 
The vote on said resolution having been taken by ballot, 
resulted as follows : 
For the adoption of said resolution 
Against the adoption of said resolution 
1,150 sharel:5 
300 share~ 
· The Chairn1an thereupon declared the resolution adopted 
by a vote by ballot of more than two-thirds in favor 
thereof of the entire outstanding capital stock of 
page 280 ~ this corporation. 
The following resolution was moved, seconded and uriani-
mousl¥ adopted : 
RESOLVED, that the stockholders present at this meeting 
hereby pledge their support, cooperation and good will to the 
Farmers & ~{erchants Trust Bank and to the maintenance and 
successful conduct of its branches so long as they shall main-
tained and conducted. 
There being no further business, the meeting adjourned. 
D. I(. LONG, Secretary." 
By }Ir. Wise : 
W. W. DIXON, 
President and Chairman. 
Q. These are all cut and dried and handed to you before 
the stockholders ever nH~t ~ 
A. Yes, sir, they were handed to me before they met. Had 
to. 
Q. And in which it is sighted the stockholders voted by 
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ballot on a certain proposition put before them, and there 
wasn't any vote by ballot at that meeting, was there f 
A. Voted verbally. 
Q. And not by ballot? 
A. No, sir. 
Note : The jury then retired to the jury room after the 
attorneys had stated they rested their respective cases. 
Mr. Mapp: If your Honor please, with your permission we 
would like to withdraw the original $108,599.13 note and sub-
stitute a eopy. 
1\{r. Wise: That is all right. 
· Mr. Mapp: At this time we want to renew our motion in 
behalf of the defendant to strike out all of the plaintiff's evi-
dence in chief and in rebuttal on the ground that it isn't suffi-
cient to sustain a verdict. 
Note : J\llotion overruled and exception noted. 
page 281 ~ Note : The Defendant and the Plaintiff rested 
their ease. The Court read to the Jury the fol-
lowing Instructions, which were all of the Instructions given 
in the case,-Instructions A, B and F being given at the 
request of the Defendant, and Instructions 2 and 3 being given 
at the request of the Plaintiff. 
INSTRUCTION .A.. 
The Court instructs tl1e jury; That the burden of proof 
rests upon the plaintiff, Denard Spady, to prove by a prepon-
derance of the 'evidence that he does not owe the judgment 
complained of~ and unless said jury believe that said plain-
tiff has proven by a preponderance of the evidence that he 
does not owe said judgment, it is the duty of the jury to find 
a verdict for the defendant Banlc 
INSTRUCTION B. 
The Court instructs ·the jury: that if they believe that the 
defendant executed the bond upon which judg·ment was ·con-
fessed, also the agreements dated January 8, 1932, and De-
cember .... , 1932, and that said bond and agreements were 
delivered to the Banking·Department of the Commonwealth of 
Virg·inia, and there held until February 6, 1933, and then de-
livered to the Farmers and Merchants Trust Bank, and by it 
held until the judgment complained of was confessed; and if 
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said jury further believe that the depreciation in the value 
of the ·assets of said Townsend Banking Company of $4 7,-
000.00 referred to in the agreement of January 8, 1932, has 
continuously existed from the date of January 13, 1933, that 
being· the date of the n1erger, up to and including the pres-
ent, it is the duty of said jury to return a verdict in favor 
of the Farmers and Merchants Trust Bank, defendant. 
· INSTRUCTION F. 
page 282 ~ The Court instructs the jury that upon the 
merger of Farmers & ~Ierchants ·Trust Banlc, ' 
The Townsend Banking Company, Inc., and Cheriton Bank-
ing Company, Inc., on January 13t11, 1933, the three corpo-
rations became one corporation with the rights, privileges, 
franchises of each of said corporations, and all property, real, 
personal and mixed and all debts due on whatever account 
and all choses in action and all interest in any property were 
transferred to and vested in the n1erged corporation without 
further action, transfer, assig·nment or deed, and the merged 
corporation became obligated for the payment of all the 
debts and liabilities of each of the three corporations. 
INSTRUCTION 2. 
The Court instructs the jury that the agreement of Janu-
ary 8, 1932, and the alleged note or bond, dated January 11, 
1932, constitute one and the same instrument and must be 
so read and construed tog·ether as one instrument. 
INSTRUCTION 3. 
The Court instructs the jury that if you believe from the 
evidence that the not~, dated J annary 11, 1933, in the amount 
of $108,518.48, executed by the Townsend Banking Com-
pany, Incorporated, by its president and cashier and pay-
able on demand to the Farmers & Merchants Trust Bank, said 
note purporting to carry with it as a pledge by way of col-
lateral security, assets of said Bank, to-wit: Class B as-
sets as per list and guarantee of the directors in the amount 
of $47,000.00, was executed without a resolution of the Board 
of Directors previously made and entered upon the minutes 
of the said Townsend Banking Company, In(lorporated, then 
said note is void by virtue of the statute of Virginia. 
Instructions Ended. 
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page 283 ~ Note : The case· was fully argued by Counsel 
for both sides, and the jury retired to consider 
their vardict. 
Note: At the conclusion of the arguments in behalf of 
the Plaintiff and in behalf of the Defendant, the Jury ret~red 
to consider their verdict, and after some time retiring into 
Court returned the following verdict: 
"We, the Jury, find a verdict in favor of the defendant, 
The Farmers and Merchants Trust Bank and that said con-
fessed Judgment be not set aside. 
P. W. TANKARD, Foreman." 
Note: ~,hereupon said Plaintiff by his Attorneys moved 
the Court to set aside said verdict and to grant him a new 
trial in this case on the ground that said verdict was con-
trary to the law and the evidence, 'vhich motion was over-
ruled by the Court, to which action of the 1Court in overrul-
ing said motion the Plaintiff by Counsel excepted. Where-
upon the Court on said 22nd day of November, 1935, entered 
up the verdict returned by the Jury. 
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS. 
Note: In addition to the Instructions given in behalf of 
the Plaintiff, the following Instructions were asked for by 
Counsel for said Plaintiff, were objected to by the Attor-
neys for the Defendant, and refused by the Court, to which 
action of the Court in refusing· to give each and all of said 
Instructions the Plaintiff by ~ctaunsel excepted. 
INSTRUCTION 1. 
The Court instructs the jury that if they believe from the 
evidence that the note upon which judgment was obtained in 
this case had attache.d to it, as a part thereof, two agree-
ments, to-wit, the agreement of January 8, 1932, and Decem-
ber ... , 1932, and was in effect a penal bond, they should find 
for the Plaintiff, for the reason that the statutes 
page 284 ~ of this state do not authorize the confession of 
judgment on any SllCh instrument. It would then 
be the right of the Defendant to assert such rights as it mig-ht 
have in Court without prejudice by reason of your yerd1ct. 
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INSrrRUCTION 4. 
The Court instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
had sufficient assets to pay its public liabilities on January 
13, 1933, then there is no liability on Denard Spady and you 
must find a verdict in his favor. 
INSTRUCrriON 4A. 
The Qourt instructs the jury that if you believe from the 
evidence that the Townsend Banking Company, Incorporated, 
had sufficient assets to pay its public liabilities on January 
l:.t, 1932, and for three years thereafter, then there is no lia-
bility on D.3nard Spady and you must find a verdict in his 
favor. 
INSTRUCTION 5. 
The Court instructs the jury that if you believe from the 
evidence that the F'armers & Merchants Trust Bank had not 
ascertained or determined the actual loss and damage to all 
of the assets of the Townsend Banking Company, Incorpo-
rated, by a sale and liquidation of all of the assets of said 
Townsend Banking· Company, Incorporated, within three 
years from January 8, 1932, then you must find a verdict in 
favor of Denard Spady. 
INSTRUCTION 6. 
The Court instructs the jury that ·Denard Spady is in no 
way liable upon the guaranty bond until the Farmers & 1\Ier-
chants Trust Bank has e:xha us ted by liquidation and sale the . 
entire assets of the Townsend Banking Company, Incorpo.-
rated, as they existed on January 13, 1933, and 
page 285 ~ that as a result of said liquidation and sale there 
· leaves a deficit or an amount less than enough to 
pay the public liabilities of the said Townsend Banking Com-
pany, Inc., on January 12, 1933, and that such liquidation and 
sale and actual determined loss had to occur and had to be 
~scertained within three years from January 8, 1932. 
Note: In addition to the Instructions. given in behalf of 
the Defendant, the following Instructions were asked for by 
Counsel for the Defendant, were objected to by the Attorneys 
for the Plaintiff, and were refused by the Court, to which 
action of the Court in refusing to give each and all of said 
Instructions the Defendant by Counsel objected: 
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INSTRUCTION C .. 
The Court instructs the jury: That the Plaintiff, Denard 
Spady, having signed the agreement of January 8, 1932, the 
bond upon which the judgment complained of was confessed, 
the agreement of December ... , 1932, and the merger agree;.. 
ment, is estopped from denying liability upon said bond and 
judgment, and if said jury believe a preponderance of the' 
evidence that on January 13, 1933, and continuously there-
after, th:~ assets formerly owned by the Townsend Banking 
Company were not sufficient to meet the public liabilities of 
said Townsend Banking Company as same existed on the 
date of said merger, to-wit, January 13, 1933, it is the duty 
of said jury to find a verdict for the defendant Bank. 
INSTRUCTION D. 
The Court instructs the Jury that it is their duty to try 
this case without being influenced by sympathy, and the jury 
must disregard all questions of the relative financial condi-. 
tions of the parties, as the jury, as well as the court, are un-
der the solemn obligation of an oath to decide ac-
page 286 ~ cording to the law and the facts. 
INSTRUCTION E. 
The court instructs the jury that there is no evidence in 
this case upon 'vhich to base a verdict for the plaintiff, Den-
ard Spady. 
To Instruction 3, given at the request of the Plaintiff the 
Defendant by Counsel objected on the ground that even 
though everything in the Instruction is true, the evidence 
shows included in the Minutes of the Stockholders' and Di-
rectors' J\.feetings that these two gentlemen, Mr. Parsons and 
Mr. Dixon, were authorized to do any and everything neces-
sary to perfect this merger. The evidence shows that these 
Committee of three were working 'vith the Department of 
Banking through Mr. Smith, its Representative, in doing 
what was necessary to effect the merger. 
To Instruction A, given at the request of the Defendant, 
the Plaintiff by Counsel objected on the ground that though 
it is nominal plaintiff in this action, the real plaintiff is the 
· defendant Bank, which has obtained judgment by confession 
against the plaintiff, and it is the contention o.f the plaintiff 
that immediately upon the institution of this action br_ought 
:;. 
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for the purpose of setting· aside that judgment, it became the 
duty of the defendant under the law to sho·w that the plain-
tiff was indebted to it in the amount claimed by it. 
To Instruetion B, given at the request of the Defendant, 
the Plaintiff by Counsel objected on the ground that it as-
sumes improperly· that the note, upon which the judgment in 
this case was confessed, became the property of the defend-
ant Bank, whereas that is a question to be passed upon by 
the Jury,-it being· fairly arguable from the agreen1ent pursu-
ant to which the note was executed, and other 
page 287 ~ docunwntary evidence in the case, and also plain 
from the testilnonv of the Plaintiff hin1self and 
other witne~~es for the Plaintiff, that it wasn't the intention 
of the maker of that note or the similar notes mentioned 
during· the trial, to become the property of th~ defendant 
Bank, and because the ~ferger Agreenwnt shows beyond any 
question that they 'vould not become the property of the de-
fendant Bank, and 'veren 't intended to become the property of 
the defendant ·Bank. The question of the ownership of the 
note is one for the jury and not one to be assumed by the 
Court, as it will asstune if it gives this Instruction, and fur-
ther ·for the reason that to 1nake the liability of the payn1ent 
upon this note to depend upon 'vhether or not the deprecia-
tion in the assets of the Townsend Banking Company in the 
amount of $47,000.00 existed and has continued to exist is 
entirely irrelevant. 
To Instruction F, given at the request of the Defendant, the 
Plaintiff by Counsel objected on the ground that said Instruc-
tion should limit the right of transfer to the property, which 
the various corporations owned and had a right to transfer, 
and shonld also state that 'vhatever transfer was effected 
was only such transfer as was contemplated by the Merge·r 
Ag-ree~nent. · 
I hereby certify that the foregoing is a true copy of the 
transcript of the record in the case of Denard Spady v. Farm-
ers & ~{erchants Trust Bank. 
Teste: this lOth day of January, 1936. 
. . . . . . . . . . . . . . . . . . (Seal) 
J uclge of Circuit Court for Northampton County. 
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page 288 } Virginia : 
In the Circuit Court for Northampton County. 
Denard Spady 
v. 
The Farmers and }ferchants Trust Bank, Incorporated. 
JUDGE'S CERTIFICATE. 
I, John E. Nottinghan1, Judge of the Circuit Court for 
Northampton County, Virginia, do certify that the foregoing 
stenographic transcript of 227 pages, beginning with the word 
"Record" and ending with the word ''Agreement" is a true 
and correct copy of the testimony and other incidents of the 
trial of the case of Denard Spady v. The Farmers & Merchants 
Trust Bank, had in the said court on November 19, November 
20, November 21, and November 22, 1935. The said transcript 
contains not only a true copy of all the evidence bad at said 
trial, but true copies of all exhibits introduced, as well as 
exhibits which the court refused' to be allowed to be intro-
duced; true copies of all instructions given as well as of those 
instructions which were requested but were refused by the 
eourt; and a true copy of evidence excluded by the court 
as well as that adn1itted. It is a complete and correct re-
port of the testimony and other incidents of the said trial. 
Given under my hand this lOth day of January, 1936, within 
sixty days of the date on \Vhich final judgment was rendered 
in said cause and after due notice in \Vriting to the defend-
ant's counsel of the time and place when and at which the 
undersigned would be requested to sign the same. 
JNO. E. NOTTINGHA~I, (Seal) 
Judge of Northampton County Circuit Court. 
A copy-Teste: 
JNO. E. NOTTINGHAlVI, 
Judge of'Northampton County Circuit Court. 
page 289 ~ State of Virginia, 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the Circuit Court for the County 
of Northampton, in the State of Virginia, do hereby certify 
that the foregoing is a true transcript of the record and pro-
ceedings in the suit of Denard Spady v. Farmers and Mer-
276 Supreme Court of Appea~s of Virginia . 
chants Trust Bank, a corporation, in said Court; that Bills of 
Exceptions numbered from 1 to 13, inclusive, having been pre-
pared, presented and certified in accordance with Section 
6340a, of the Code of Virginia, was accepted as and for a part 
of the transcript of such record, and is accordingly certified. 
And I do further certify that the notice required by Section 
· 6339 of the Code of Virginia has been duly given and ac-
cepted by counsel. · 
Given under my hand as Clerk of said Court, this 23rd 
day. of January, A. D., 1936. 
GEO. T. TYSON, Olerk .. 
A Copy-Teste: 
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